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In the Court of Appeals of the District of Columbia. 


• No. 2122. 

The United States on the Relation of Francis M. Walcott, 

Appellant, 

vs. 

Richard A. Ballinger, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

At Law. No. 51864. 

The United States on the Relation of Francis M. Walcott. 

Plaintiff, 

VS 

Richard A. Ballinger, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Petition. 

Filed August 10, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51864. 

The United States on the Relation of Francis M. Walcott 

Plaintiff, 

vs. 

Richard A. Ballinger, Secretary of the Interior, Defendant. 

Your relator, Francis M. Walcott, respectfully shows unto the 
Court as follows: 

1. That he is a citizen of the United States, and a resident of the 
County of Cherry and State of Nebraska. 

1—2122a 
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2. That Section 2306 of the Revised Statutes of the United States 
provides as follows: 

“Every person entitled, under the provisions of section twenty- 
three hundred and four, to enter a homestead, who may have here¬ 
tofore entered, under the homestead laws, a quantity of land less 
than one hundred and sixty acres, shall be permitted to enter so 
much land as, when added to the quantity previously entered, shall 
not exceed one hundred and sixty acres.” 

The right of additional homestead entry so granted is personal 
property and is salable and assignable as such by the beneficiaries. 

3. That one Shadrach Duer was entitled, under said section, to 

an additional homestead right of eighty acres, and on the 

2 13th day of May, 1875, he sold and assigned the same by 
executing and delivering (but leaving blank the description 

of land) an application to make additional entry and an irrevocable 
power of attorney authorizing and empowering one Charles D. Gil¬ 
more to sell and convey the land to be entered as his additional 
homestead under said section, which power of sale and conveyance 
was then the means of transfer and the evidence of sale and purchase 
of such rights (the Land Department at that time holding that such 
rights were not directly assignable), and by said power said Duer 
divested himself in toto of all his rights under said section. Copies 
of said application and power of attorney, and of an affidavit of 
proof executed by said Duer to accompany them, are hereto attached, 
marked “Exhibit A,” and prayed to be considered a part hereof. 

4. That thereafter, to-wit, on September 20, 1875, said Duer, not¬ 
withstanding the sale as set forth in the preceding paragraph, wrong¬ 
fully and unlawfully applied, at the U. S. Land Office at Ironton, 
Missouri, to make a personal additional entry of forty acres under 
said section 2306 R. S., which said application was granted by the 
Land Department without knowledge of the prior sale by Duer of 
his additional homestead right as set forth in the preceding para¬ 
graph. 

5. That thereafter, to-wit, on October 7, 1875, one N. P. Chipman, 
then a partner of the aforesaid Charles D. Gilmore, having first in¬ 
serted in the additional homestead application of said Duer described 
in paragraph 3 a description of the land to be entered, filed the same, 

together with the affidavit of proof, in the U. S. Land Office 

3 at Sacramento, California, and homestead entry No. 1326 was 
allowed thereon for Lot 1 of N. W. V 4 of Section 4 Township 

16 North. Range 17 East, containing 80 acres; and thereafter, on 
September 13, 1876. the Land Department erroneously held said 
entry for cancellation in its entirety, holding that the forty acre 
personal additional entry made by Duer in Missouri exhausted 
Duer’s entire right under said section 2306 R. S., and the entry was 
accordingly cancelled. A copy of said decision is hereto attached, 
marked “Exhibit B” and prayed to be considered a part hereof. 

6. That thereafter, to-wit, on June 16, 1880, Congress passed an 
Act (21 Stat. 287) providing for the repayment of fees, commis¬ 
sions and excess payments paid on cancelled invalid entries under 
said section 2306 R. S. in the first section thereof, and in the fourth 
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BICHARD A. BALLINGER, ETC. 

^ 1 ,w ; dire ? ting the / jan , d Department to make and issue rules and 
ZSr h ® Ac ,‘ i ?*° eff ? ct - In accordance with this au- 

kw, was adopt" 8 regulatl0n - which had the *»• and effect of 

'Applications for repayment under this section (1st) must be 

™Z m Z7t by ‘ he receipt, « evidence of the loTtf £ 

? a “f’ j • y a conclse statement under oath setting forth all the 
facts and circumstances connected with the procurement m?d use of 
he fraudulent papers upon which the cancilled eS were b^ed 

such documentary or other proof as may tend to estab’ 
lish the innocence of the parties relative thereto ” * b 

of Feb ™ a <' r 26 » 1882 > “aid N. P. Chipman, who by decree 

the^arnno"*cDcurt passed in Equity cause No. 6150 dissolving 

P mem^° f i! bl i? h 1,0 th l*. 6 and said Charles D. Gilmore were 
4 to mil lcb Proceedings and decree are hereby referred 
™ ®P d , nlade a part hereof, had become sole owner of the 

acquired^v’the Wot' add £ t,onal hot "estead right and all interests 
^renavment of J T° f ' m ? d ? a PP lica ‘ion under this Act 
entry P No mt5 f H ^ • and i°" ,m,ss . , ? ns P aid on said Sacramento 
Quoted fitl ln , a cc° rda "ce with the said regulation above 
f^te th .e Land JJepartment his affidavit setting forth all 

acts connected with his procurement and use” of the Duer addi- 

fatih / lght ’ 0at ^ Purchased the same in good 

faith for a valuable consideration. The showing set forth "n*this 

o?December 12 1882 th tV, La c! nd to 8e satisfactory and 

fees n rr3 1882 ’.! he Secretary of the Interior directed the 

KoniSd'*. S‘h^!S b * d ’ "” rk ' d " Eltlibit °” ,nd >" 

n"t.l h fl l‘ he ^‘- i°; wit ’ on January 5, 1907, the Land Depart- 
ment having held to be erroneous its rulings of twentv-fivc v^rq’ 

standing that additional homestead rights were not asXnlble aTd 

o ih" 6 ® ntry . for leas than beneficiary was entitled 

to exhausted the right, said N. P. Chipman duly as.signed the addL 

ownel ffiew e h nght ° f *? d Shadrach Duer and relator becamfthe 
owner thereof by mesne assignment in good faith for a valuable con. 

U S^ a Land a Offi ° n , A rJ 3, t 190 l; a PP lied t0 enter therewith, at the 
U. b. Land Office at Valentine, Nebraska, the N. W 14 of S W V. 

No®h Ranne an 4 % 5 V t°l T % of Section 10,Vownsh7p g 

- a " d free . f r°m every other claim or bar. That on April 

of °S’ W at i°/ r r ® h ^ ui . shed his application as to said N ? W. yi 

W V. d*w\/ 4 t a ®^ ct,0 il 8 and agreed to accept the said S 
vv. 4 of S. v\. *4 of Section 10, containing forty acres in full CO f; 0 
faction of said additional homestead right ' ’ “ ' Satls ' 

i '. VT™* on October 26, 1908, the Commissioner of the General 

■ n ,e<le< J aforesa id application of relator as assignee 

of Shadrach Duer for the sole and only reason that on SepteST 

rithV ih ,d ,? uer , had a « ain assigned his said additional homestead 
nght, this time for forty acres, to one John King, whose appliS 
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to enter land therewith had been allowed on July 14, 1903, the said 
Commissioner holding that the allowance of this King application 
completely satisfied the grant to Duer under said section 2306 R. S. 
This ruling was affirmed by the Secretary of the Interior on appeal, 
again on motion for review, and yet again on motion for exercise of 
supervisory authority, said last named decision being dated June 29, 
1909, and a copy thereof is hereto attached, marked “Exhibit D” 
and prayed to be considered a part hereof. 

9. That the application of said John King, set forth in the pre¬ 
ceding paragraph, was granted without the knowledge or consent of 
the said N. P. Chipman, no attempt being made by the Land Depart¬ 
ment to notify him of said application or to give him an opportunity 
to be heard thereon, notwithstanding the affidavit filed by him as 
set forth in paragraph 6 and the admittedly genuine character of 
the papers filed by him with said Sacramento entry No. 1326, all of 
which were on file in the Land Department; and therefore the said 
application of John King was erroneously allowed, and the allow¬ 
ance of the same was not a due and lawful “satisfaction” of 

6 the additional homestead right granted said Shadrach Duer 
by said section 2306 R. S. 

10. Your relator further says that by said decision of June 29, 
1909, the Secretary of the Interior has, without due process of law, 
unjustly, illegally and arbitrarily prevented him from entering the 
land applied for as hereinbefore set forth, and deprived him of the 
property right granted said Shadrach Duer by said section 2306 
R. S. and duly transferred to relator in good faith for a valuable 
consideration, all to the irreparable loss, injury and damage of 
relator. 

11. That your relator has performed all the acts necessary and 
prescribed by law and by the rules and regulations of the Land De¬ 
partment, and there is left to the Secretary of the Interior no other 
or further duty touching this subject matter except the purely min¬ 
isterial duty of directing the allowance of relator’s application as 
hereinbefore set forth; and that it is the plain, unqualified and per¬ 
emptory duty of the said Secretary of the Interior, by virtue of his 
official position, to order the allowance of relator’s application to 
make said entry, but that he has failed and refused, and still fails 
and refuses to do so, though repeated demands have been made upon 
him. 

The premises considered, relator prays as follows: 

First. That a subpoena may issue out of this Honorable Court to 
the respondent, Richard A. Ballinger, Secretary of the Interior, re¬ 
quiring him to appear and answer the exigencies of this petition. 

Second. That a writ of mandamus may issue out of this 

7 Honorable Court, directed to the respondent, and requiring 
him to allow relator, as assignee of Shadrach Duer, to make 

entry of the S. \V. % of S. W. % of Section 10, Township 31 North, 
Range 36 West, Nebraska, under Section 2306 of the Revised Stat¬ 
utes of the United States. 

FRANCIS M. WALCOTT. 

F. W. McREYNOLDS, 

Attorney for Relator. 


RICHARD A. BALLINGER, BTC. 5 

I do solemnly swear that I have read the foregoing petition by 
me siibsenbed, and know the contents thereof; that the facts therein 
set forth upon my own knowledge are true, and those set forth upon 
information and belief, I believe to be true. 

FRANCIS M. WALCOTT. 

State of Nebraska, 

County of Cherry , ss: 

Subscribed and sworn to before me this 26th day of July, 1909 

l 8EAL -] A. M. MORRISSEY, 

XM . . _ Notary Public. 

My commission expires December 20, 1919. 

^ Department of the Interior, 

General Land Office, 
Washington, D. C., August 4, 1909. 

51864. 

I hereby certify that the annexed copies are true and literal ex¬ 
emplifications of the originals in this office. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of this office to be affixed, at the city of Washington 
on the day and year above written. 

[ SEAL ] H. W. SANFORD, 

Recorder of the General Land Office. 

9 Exhibit A. 

M. L. 218,346. 

Additional Entry under 2 d Section , Act of June 8, 1872, and the 

Act of March 3, 1873. 

Application. 

No. 1326. 

Land Office, Sacramento, Cal., Oct. 7, 1875. 

.•A® ha i ra , ch D “ er - P { . Phel P s County, State of Missouri, being en- 
titled to the benefits of the 2d section of the act of June 8,1872, grant- 

lng additional lands to soldiers and sailors who served in the war of 
the rebellion, do hereby apply to enter the Lot No. 1 of N. W. V± 

°\ • ' 4T P- 16 N. R. 17 E. containing 80 acres as additional to mv 
original homestead on the East y 2 S. W. % Section 17, in Township 

3 7> Pai l?® 6 w - •, W, which I entered-, 18— per home¬ 

stead No. 816. Final receipt No. 224, dated Oct. 23, 1872 P 

rL » n<l ““'i.'«** 

WitQMS: SHADRACH DUER. 

[seal.] L. F. PARKER. 

[* Words enclosed in brackets erased in copy. ] 
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Land Office, Sacramento, Cal., Oct. 7, 1875. 

10 I, T. B. McFarland Register of the Land Office at Sacra¬ 
mento, Cal., do hereby certify that Shadrack Duer filed the 
above application before me for the tract of land therein described, 
and that he has paid the fee and commissions prescribed by law. 

T. B. McFARLAND, Register. 


(EndorsedNo. 1326. Additional Homestead, Sacramento, Cal. 
Oct. 7, 1875. Sec. 4, T. 16, N. R. 17 E. Shadrack Duer. Fees and 
Commissions ordered to be refunded. Deer. 18, 1882. 


11 M. L. 218,346. 

Additional Homestead. 

(Affidavit.) 

Office at-, 

-, 187-. 

I, Shadrach Duer. of Phelps Co. Mo. having filed my application, 

^°\-< f° r an additional entry under the provisions of the second 

^tionof the act of June 8, 1872, as amended by the act of March 

3, 18/3, do solemnly swear that on the — dav of-, 18- I made 

a homestead entry of 80 acres of public land at the U. S. Land 
Office at Ironton, per application No. 816 that I have faithfully com¬ 
plied with the lequircments of the law in respect to said original 
Homestead No. 816; that the same is now in good and regular 
standing upon the records of the Land Office at Ironton; that I "have 
never abandoned or relinquished an entrv made under the pro¬ 
visions of the homestead laws, and that this additional entrv is made 
for my own exclusive benefit, and not directly or indirectly for the 
benefit or use of any other person or persons whomsoever. "And fur¬ 
ther,^ that I am prevented, by reason of distance and the expense at¬ 
tending, of appearing in person at the Local Land Office and making 
this sworn statement before the Register and Receiver there Final 
proof. No. 224. SHADRACH DUER. 

12 Sworn and subscribed this 13th dav of Mav, 1875, before 

[seal.] L. F. PARKER, 

Clerk Probate Court , Phelps Co ., Mo. 

M. L. 218,346. Wine. 

Know all men by these presents, That we Shadrach Duer, and 
Sarah L. his wife have made, constituted and appointed, and by 
these presents do make, constitute, and appoint Charles D. Gilmore, 
of Washington, District of Columbia, my true and lawful attorney, 
for me, and in my name, place and stead, to locate and enter at the 
United States Land Office at Sacramento, in the State of California, 
my ‘‘additional homestead.*' under the provisions of the act of Con¬ 
gress, approved .June 8 1872, as amended by the act of Congress ap¬ 
proved March 3d, 18/3, being for the following described public 
land, to wit: Lot 1 of N. W. V 4 Sec. 4 Tp. 16 N. R. 17 E. M. D. M. 
and for me, in my name, or behalf, to enter into and upon the said 
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described premises, and take and hold possession thereof «.;th 
appurtenances, with the same authority P powers and rights 

•stis&S !» Slfs? Cra 3 

the same, the said described premises, or any part or parcel thereof 

IF 1 

ovenants and warranty. Hereby covenanting to and with 
at the reque«t d and > atThe h if heiFS 7 T gns> that 1 * ha11 aud wfflj 

Uw^fnr »k . “ nd ° ther acfe > conveyances, and assurances in the 

ets&sgisas-” 

and granting unto my said attorney full power and an 

the imeltdnfeToAwkt^ 0 ' "*’**'“ ‘° perform any and 811 
And in consideration of the sum of One hundred dollars Wf.,1 
money, to me in hand paid, by my said attorney, at and before ii 
enseahng and delivery hereof, the receipt whereof Thereby ac 
knowledged, this power of attorney is made irrevocable and do 
hereby release unto my said attorney all my claim to any’of the pro 
feeds of any sale, lease, or contract, that shall accrue by reason of P the 
conveyance of the said premises. Hereby ratifying and SliT 

fear attorney ° r his substit,,te ma >- d ° tha p~ 

And I, Sarah L. Duer wife of the said Shadrach Dner do t«r 
presents, remise, release, and quit claim unto the said Charles*!? 
Gilmore, my attorney aforesaid, and unto his assign all and aU 

14 t“ e ril d0 o?Ht a .c d F T l and T d owe g r, and other in 
terest nght, or title whatsoever which I now have or mav 

might, should, or of right ought to have or claim nf in *L 9 

thereof 0 ^' 'Ilf iH** 1 ab ° Ve described premises, and every part or parcel 
ereof, \uth the appurtenances; Giving and granting unto the said 

Charles D. Gilmore, my attorney, full authority and right to transfer 

Th T’ by Slgn f ng ra y name to such deeds or other conveyances 
as by this power is contemplated, mentioned, or intended so to 

hereby ratifying and confirming whatsoever mv said attornev nr Kto 
substitute may do in the premires ' attorney or his 

m ZJTiZ^T'd 1 is76 h '” l ° * my h “ d «* - •• 

^ADRACH DUER. [seal.] 
SARAH L. DUER. [seal.] 

Signed, sealed and delivered in the presence of 
Attest here ’ 

M. J. WINE. 

L. F. P ARKER 
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State of Missouri, 

County of Phelps, ss: 

On this 13th day of May 1875, before me, L. F. Parker Clerk of 
the Probate Court in & for said County personally appeared Shad- 
rach Duer and Sarah L. Duer his wife, personally known to me to 
be the individuals described in, and who executed the annexed in¬ 
strument as parties thereto, and acknowledged to me that they exe¬ 
cuted the same freely and voluntarily, and for the uses and pur¬ 
poses therein mentioned. 

And the said Sarah L. Duer wife of the said Shadrach Duer, 
having been by me first made acquainted with the contents of 
15 said instrument, acknowledged to me, on examination, apart 
from and without the hearing of the husband, that she exe¬ 
cuted the same freely and voluntarily, without fear or compulsion, 
or undue influence of the husband; and that she does not wish to 
retract the execution of the same. 

In witness whereof, I have hereunto set my hand, and affixed my 
official seal in said county, the day and year in this certificate first 
above written. 

[seal ] L. F. PARKER, 

Clerk Probate Court, Phelps Co., Mo. 


16 Exhibit B. 

(Copy.) 

M. L. 218,346. 

C. Department of the Interior, H. H. 

General Land Office, E. 

Washington, D. C., September 13 th, 1876. 

Address only the Commissioner of the General Land Office. 

Register and Receiver, Sacramento, Cal. 

Gentlemen : Additional Homestead Entry No. 1326 of Shadrach 
Duer, dated October 7, 1875, for Lot 7 of N. W. % Sec. 4, T. 16 
N., R. 17 E., is held for cancellation for the reason that the party 
had already exhausted his rights under Sec. 2306 R. S., the records 
of this office showing that he made Additional Homestead entry No. 
4903, Certificate No. 1008, Sep. 20, 1875 , at Ironton Land Dis¬ 
trict, Mo. 

You will notify the party of this action and advise him that he 
will be allowed 60 days from service of your notice in which to ap¬ 
peal to the Hon. Secretary of the Interior from this decision, and 
at the expiration of said period, you will advise this office of what 

action, if any, has been taken in the case. _ 

Very respectfully, N. J. BAXTER, 

Acting Commissioner. 



RICHARD A. BALLINGER, BTC. 
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51864. 


To the Commissioner of the General Land Office: 

, N ’ Shipman of Town of Red Bluff in the County of Te- 

m#n?f a Av ^5^£ orn ^ a >. bereb y ma k® application for repay- 

0 * 10 an( l Commissions and excess payments” paid by 
me on entry of the Lot 1 of N. W. % of Section 4 Township 16 N 

P an ? e 1 ' as per Certificate No. 1326 issued at Sacramento 

bearing date the / th day of October A. D. 1875, the same having 

} fowod to be fraudulent and void, and the entry or location 
made thereon, cancelled.” J 

tinnn^J farmer state that the said entry was made with an Addi- 
timml Homestead Right m the name of Shadrack Duer, which was 
purchased of M. J. Wine, in due course of business, and was located 
, me as \ he °«;ncr thereof, acting under supposed authority pur¬ 
porting to have been duly executed and made by the said Shadrack 
Duer before L. I*. Parker, Clerk Probate Court in and for the County 
f Phelps State of Missouri. That I was in no way knowing of 

, 'i? n™"' ° r lntentl0n t0 defraud in the premises, but was, and am, 
wholly an innocent party in all things connected with, and done in 
-aid entry, and in and about the transactions concerning the same. 
That I actually paid the sum of Sixteen dollars and — cents as 
fees and commissions in said entry, and also paid as excess purchase 
is money therein the sum of — dollars and — cents, in witness 
IX whereof I herewith surrender and make due relinquish¬ 
es, a ment . t . hereof Receivers Receipt No. 1326 and Receipt No. — 

hTmld? ,! VldenC f ° • i Smd pa ; vmont and ask that repayment may 
be nade to me of said sums by virtue of the provisions of the 1st 

r,,! 0 ' 1 of the Act of Congress approved June 16th 1880. 

I hat I have not made another entry with the fees and commis- 
sions paid bv me on said canceled entry. 

N. P. CHIPMAN. 

State op California, 

County of Tehama, 88: 

. fvf rs , on r ally . came the above named N. P. Chipman, and subscribed 
to he foregoing in my presence and who being duly sworn according 
to law deposes and says that the facts and matters stated in the fore^ 
going statement are just and true, And I certify that the said depo- 
nent is to me well known, and is the person he represents himself 

In Witness Whereof I have hereunto set mv hand and Affivpd mv 
notarial seal this 26th dav of February, 1881. my 

f SEAL *l CHAS. A. GARTER, 

Notary Public. 

(Endorsed:) No. . Claim of N. P. Chipman, on Additional 
Homestead of Shadrack Duer. Claim for repayment of Fees and 
Commissions and excess payments. 

2—2122a 
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19 Exhibit D. 

Ext’d J. M. M. E. F B 

F. N. H. 7/2/09. 72537! 

L. H. M., p. 107. 

Department of the Interior, E. F. B. 

Washington, June 29, 1909. 

Address only the Secretary of the Interior. 

D ’ 5876 - J. W .C. M. L. 218,346. 

Francis M. Walcott, Assignee of Shadrach Duer. 

Petition for Supervisory Authority Denied . 

Received 
Jun- 30, 1909, 

G. L. O. 

The Commissioner of the General Land Office. 

Sir . This petition is filed by Francis M. IValcott for review of de¬ 
cision of the Department of January 23 and that of April 5, 1909 
rejecting his application to enter the S. W r ./4 S. W T ./4, Sec.’lO, t! 
31 N., R. 36 W., Valentine, Nebraska, under the soldier’s additional 
homestead right of Shadrach Duer. 

September 14, 1867, Duer made homestead entry for eighty acres 
of land, for which he received patent February 1, 1873. By virtue 
tarv service he thereafter became entitled to a soldier’s 
additional .homestead right of eighty acres, under Section 
20 2306, Revised Statutes. 

May 13, 1875, he executed a power of attorney to Charles 
D. Gilmore, with power of substitution, authorizing his said attor¬ 
ney to locate his said additional homestead right with power to sell, 
and, in consideration of a payment by Gilmore to Duer of one hun¬ 
dred dollars, the power was made irrevocable, and the maker re¬ 
leased to his said attorney all claim to the proceeds of the sale. 

September 20, 1875, Duer, after the execution of said power exer¬ 
cised his right of entry in person by the location of forty acres of 
land, for which he received patent December 1, 1875. 

October 7, 1875, N. P. Chipman located said right in the name of 
and as attorney in fact for Shadrach Duer, having, it is presumed, 
been substituted as attorney in fact for Duer under the power and 
authority given to Gilmore. 

At that time the soldier’s additional homestead right was con¬ 
sidered to be non-assignable, and could be exercised only by the sol¬ 
dier in person or by his duly qualified attorney, who could only 
make entry in the name of the soldier or his heirs and for their 


RICHARD A. BALLINGER, ETC. 

benefit. It was also held at that time that the one exercise of the 
nght exhausted it, whether the entry was made for the full quantity 
to which the soldier was entitled or not. 

As the entry for the forty acres, made September 20, 1875, by 
Duer in person, was then considered to have been properly and 
legally exercised, and to have exhausted his entire right, the subse- 
quent entry made by Chipman in the name of Duer was can- 
l and after the passage of the act of June 

16, 1880 (21 Stat., 287), authorizing repayment of certain 
fees, purchase money, and commissions, paid on void entries, Chip- 
man filed his application for repayment of the fees and commissions 
paid upon said canceled entry, stating that he made said entry with 
an additional homestead right, “in the name of Shadrach Duer 
which was purchased of M. J. Wine in due course of business, and 
was located by me as the owner thereof acting under supposed au¬ 
thority purporting to have been duly executed and made by the said 
Shadrach Duer.” 

that application repayment of the fees and commission was 
made to Chipman, not in recognition of any title or interest in him 
to the additional homestead right, but because they had been paid 
by him w T ith his own funds. 

It was at that time understood by all parties to the transaction 
that the Department did not recognize any attempted sale of the 
right, and whatever may have been the character of the transaction 
as between the soldier and his attorney in fact, or their respective 
obligations to each other, it was well known to Chipman that if it 
had been represented to the Department that the right had been 
sold and that the entry was made for his benefit, it would not have 
been allowed. So that, whatever binding force may have been 
given to the stipulation making the power irrevocable, by Duer and 
his attorney, it was knowm that under the rulings of the Depart¬ 
ment the power could be revoked at any time, for the reason that it 
could only be exercised for the benefit and in the name of the bene¬ 
ficiary of the right named in the statute. (George A. Morris 17 
L. D., 512.) * 

22 Chipman being advised of the action of Duer in making 

entry in his own right after the alleged transfer thereof, the 
necessary effect of which was to revoke any previous powers as mav 
have been executed with relation thereto, he was clearly bound to 
take such action as might be advised for purpose of protecting anv 
claim he might have under said powers. 

The application for return of fees and commissions made by Chip- 
man, rather than furnishing notice of continued claim to Duer’s ad¬ 
ditional right, was notice that all claim thereto was abandoned, 
surely as to the tract located, and reasonably as to any further claim 

on that account. His long inaction clearly suggested satisfaction or 
compromise. 

Such was the recognized status of this right up to May 18, 1896 
when the Supreme Court in the case of Webster v. Luther (163 
U. S., 331) held that the right given by Section 2306, Revised Stat¬ 
utes, to make additional homestead entry, is a property right that 
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may be Assigned under instruments similar to the power given to 
Gilmore, whereby the soldier’s right and interest could be fullv con¬ 
veyed. J 

Under the Department rulings then in force, the soldier’s addi¬ 
tional homestead right, as before stated, was held to be exhausted 
when once used, although for a less quantity than sufficient to make 
up 160 acres. That continued to be the ruling of your office until 
February 12, 1898, when the Department, in the case of C W. 
Darling (26 L. D., 192), held that under the ruling of the court in 
Webster v. Luther, the right was not exhausted until' the full quan¬ 
tity had ^een entered. 

23 No claim, however, was asserted under the right of Duer 

until December 14, 1901, when John King, holding under 
an assignment by Duer, executed September 7, 1901, of the out- 
portion of said right, applied to make entry thereunder, 
which was allowed by your office April 16, 1903. Final certificate 
w*as issued thereon July 18, 1903, and the entry was patented De¬ 
cember 31st following. The right was then fully satisfied. 

January 3, 1907, Chipman executed an instrument of writing, 
assigning to F. W. McRevnolds the right to make entry of eighty 
acres of land under the soldier’s additional homestead right of Shad- 
rach Duer, alleging therein that in 1875 he purchased the entire 
right of Duer for a valuable consideration w T hieh was transferred by 
means of the power of attorney heretofore mentioned. 

January 19, 1907, F. W. McReynolds assigned the eighty-acre 
right to Francis M. Walcott, who, April 13, 1907, filed his applica¬ 
tion to make entry under said right of eighty acres of land, but sub¬ 
sequently he filed a waiver of his right to forty acres, agreeing to 
accept title to the remaining forty acres in full satisfaction of the 
additional right of Duer. 

. In . vi . e ? v of the fact that more than eleven years had elapsed after 
the decision of the court in W ebster v. Luther, and nearly nine years 
alter the decision of the Department in the case of Darling, before 
l/hipman and his assignees asserted any claim to make entrv under 
said right, it would seem that the Government is under no obliga- 
oa t !° 1 h e hher legal or moral to compensate them for the loss 

Z4 they may have sustained by the perfidy of others: But 

whether there is or is not, it is certain that the Department has 
no authority whatever to allow' a duplication of entrv for any part 
of said right. J r 

. if ^et pretended that Chipman or his assignees had filed an ap¬ 
plication to make entry under the outstanding’right of Duer, or had 

^ V ? n ^ n °^ fe 0f r>; c \ a * ni sllc h rifffiL after it had been ascertained 
that Duer s right had not been exhausted by his entrv of the fortv 
acres made in person in 1875, until the application in question was 
"led, and after the right had been fully satisfied. 

Claim - t0 :r, gr ; ition . rests solely ll P on an application 
fiied by Chipman in 1881 for the return of fees and commissions 

paid bv him upon an entry made in the name of Duer under said 
nght by Chipman as attorney in fact. 

The only notice conveyed by that application was that Chipman’s 
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witty had been made after Duer had revoked the power and exar- 
lsed the right by making entry in person, and hence Chipman’s 
entry was improperly allowed. It was canceled, and the fees and 

wXhiTown funds"* 10 hin ' hemm thCy h8d been P* id ^ him 

nt ’ l was , 1 iHeged that Chipman was the absolute owner 

riJdhv n y p “ rcha ^’ 11 » claim that was not then recog- 

ni^l by th department, and your office was not bound by such 

twenty y^ I S e y reafter any "** ** might ^ ° U ‘ ° f SUch claim 

or vniT^ e ffi raCt * Ca * u ffeet t,le . V onten ^ on petitioner is that 

office was chargeable with such notice of ownership for 

ern ‘ ‘ tin J® 1® come > and that by reason of such notice the Gov- 
.' .7? 1 "nuld be precluded from allowing a valid location of such 
d,f ,7 others holding under an assignment from Duer, and is 

nnnntitv Af t 0 !," C j!$™ ai \°u h,s assignees to make entry for the full 
quantity of the additional homestead right of Duer, notwithstanding 

a quantity of land equal to the full area of that right has been en¬ 
tered and patented to Duer and his assignee. 

If that contention is well founded, the entry of King as well as the 

f" tr .Vmde Duer in 1875 is void. Independently of the statu- 

nnTh^’ a - '?'• vac8te th ® Patents issued upon such entry could 
not be maintained in face of the failure of Chipman to make anv 

claim to said right after full knowledge of the act of Duer in 187^ 

ownershl P ^e right by applying to make entry 

WI #A n * ^fpnahte tame a «er it had been ascertained that 
a portion of the right is still outstanding. 

,j.;th ou fh no one should be allowed to make entry under a soldier’s 
nn^W 0 " 8 1 homestead right where the right to make entry there- 
nr “ ®' la,me . f J adversety by another, whether under assignment, 
or otherwise without giving notice to such adverse claimant, and 

^ p«°nf? * SUC .k n °!l° e ^ oubt ’ ess w °uld be given if the adverse claim 
•nf C . d t°.lhe attention of your office, the allowance of an entry 
without giving such notice would not render it void, nor could it be 
avoided after the issuance of patent, for the reason that the land de¬ 
partment will not undertake to determine rights claimed under an 
alleged assignment of a soldier’s additional homestead right 
lh n S e rnnT/ ° f an . a PPlmation to make entry thereunder, 
said- D ' H ' Talb<>t ( °" review) ’ 30 L D - 39 - In that case it was 

These transfers are not required to be noted in the records of the 
land department, and are not subject to the approval or supervision 
of its officers, nor can such officers, for the purpose of protecting the 
transferee against other prior or subsequent transfers bv his trans¬ 
ferrer, or for the purpose of enabling the transferee to more advan¬ 
tageously dispose of the additional right, stop other necessary work 
even- time such a nght is claimed to have been transferred, and in¬ 
quire whether the nght has been theretofore exercised and exhausted 
or whether the transfer is genuine and absolute. The duty of these 
officers will be performed if these matters receive proper attention 
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when an attempt is made to make entry of land under the addi¬ 
tional right. Until then the transfer thereof does not concern them. 

The petition is denied, and the papers are returned herewith. 

Very respectfully, FRANK PIERCE, 

First Assistant Secretary. 

27 Rule to Show Cause. 

Filed August 10, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51864. 

The United States on the Relation of Francis M. Walcott 

vs. 

Richard A. Ballinger, Secretary of the Interior. 

Upon consideration of the petition of Francis M. Walcott, it is, by 
the Court, this 10th day of August, 1909, adjudged, ordered and 
decreed that Richard A. Ballinger. Secretary of the Interior, be, and 
he hereby is, required to show cause on the 23d day of August, 1909, 
at 10 o clock A. M., why a writ of mandamus should not issue direct¬ 
ing him, as Secretary of the Interior, to allow said Francis M. Wal¬ 
cott, as assignee of the additional homestead right of Shadrach Duer, 
to make entry of the Southwest quarter of the Southwest quarter of 
Section 10, Township 31 North. Range 36 West, Valentine Land 
District, State of Nebraska, under Section 2306 of the Revised 
Statutes of the United States; provided that a copv of this order be 
served upon respondent on or before the 12th dav^of August, 1909. 

By the Court: 

ASHLEY M. GOULD, Justice. 

28 Marshals Returu. 

Served copy of within order on Richard A. Ballinger Secretary of 
the Interior by service on Jesse E. Wilson acting secretarv of the 
Interior personally Aug. 10. 1909. ‘ 

AULICK PALMER. Marshal. 

H. 

A nswer. 


Filed August 23, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51864. 

The United States ex Rel. Francis M. Walcott 

v. 

Richard A. Ballinger. Secretary of the Interior. 

Now comes the defendant. Richard A. Ballinger, Secretary of the 
Interior, and in answer to the rule to show cause why a mandamus 
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issue PP 0 ?.^ 6 petiti 9" of the United States on the rela- 
tion of Francis M. Walcott, saith: 

1 Respondent neither admits nor denies that relator is a citizen 

oo f it ® « nlte , d having no information thereof. 

II He admits that the additional homestead right given 

by Section 2306 of the Revised Statutes is a property right 
subject to sale and assignment. F ^ y ^ ’ 

.ti. 11 ' H ®, ad . mit s ‘hat the records of the General Land Office show 
that one Shadrach Duer, who was entitled to an additional right of 
entry for eighty acres under said Section 2306, Revised Statutes 
executed an irrevocable power of attorney dated May 13 1875 to 
Charles D. Gilmore with power of substitution authorizing him to 
locate said additional nght. He admits that Exhibit A is a true copy 
of said power, as appears from the records of the General lS 

entrj in person of forty acres of land in the State of Missouri which 
was patented to him December 1, 1875. -Missouri, which 

V. Respondent admits that on October 7 , 1875 one N P Chin, 
man made entry of eighty acres of land in the State of 
based upon the soldier’s additional homestead right of Shadr^h 
Duer. and under said power of attorney. lie adnrifs hat said enS 

qi i , a t? n right had been previously exercised bv 

A. ,„, S X D “ “ 4 ,h " h “ - «SS £ 

which application was allowed on December 12 1889 - th«. • 

S. £ 3 n"p chiLT^T 10= K;» « d 

3 t muling'of 

That said N. P. Chipman did not, nor did anv person for him m. „ 
his account, either as his successor in interest or othei^i« ^ 
81 tlme between the cancellation of saW entn-of saW N’ P 

by the relator herein on the 3rd day of April, 1907! of an IpplicSlion 
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to enter certain lands as hereinafter and in the petition herein set 
forth, as the successor in interest by assignment from said N. P. 
Chipman of the unsatisfied additional homestead right of said 
Shadrach Duer, take any steps whatsoever inconsistent with the as¬ 
sent to and acquiescence in the cancellation of said application of 
said Chipman, as hereinbefore set forth, on the ground that the same 
was invalid and unauthorized. 

Respondent avers that the application for and acceptance of the 
return of fees and commission and the abandonment of all claim 
to the land entered, as well as the failure to take any action looking 
to the revocation of the entry made by Shadrach Duer, or the can¬ 
cellation of the patent issued thereon, was notice to the land depart¬ 
ment that the parties to said power of attorney recognized the right 
of Duer to revoke the same, and that it was revoked bv his act in 
making entry in person, and that all claim to any right growing 
out of the same was forever abandoned and disclaimed. 

VH*. Respondent avers that on December 14, 1901, John King 
filed his application to make entry of forty acres of public land as 
owner of the remaining portion of the soldier’s additional homestead 
nght of Shadrach Duer under a written assignment of said right 
executed by Shadrach Duer September 7,1901; that no other 
82 application to enter under said right was then pending in the 
land department and the entry of John King was allowed 
July 18, 1903, upon which a patent was issued December 31, follow- 
mg. thus fully satisfying the entire soldier’s additional^ homestead 
right of Shadrach Duer; that said action was affirmed by the De¬ 
partment as will appear from its decision of June 29, 1909, cop y of 
which is attached to the petition of relator as Exhibit “D.” 

Respondent admits that on April 3, 1907, relator, claiming to be 
the owner of the unsatisfied additional homestead right of Shadrach 
Duer under assignment from N. P. Chipman, applied to make entry 
under said right of the N. W. % S. W. % of Section 8, and the 

: Y 4 s - Y; *4 of Section 10, township 31 north, range 36 west, 
which was subject to such class of entry and was free from claim or 
nght. He admits that on April 21, i909, relator relinquished his 
application as to the N. W. % S. W. % of Section 8, and agreed to 
accept the 8. \\. \\ S. W. V\ of Section 10, containing forty acres, 
m full satisfaction of .said right. 

yill. That in and by said* application of said N. P. Chipman for 
®od the acceptance by him of the return of fees and commissions, 
as aforesaid, and in and by the failure to object to the entries of said 
Shadrach Duer and said John King, as hereinabove set forth, and 
in and by the failure of said N. P. Chipman or any other person for 
him or on his behalf or as his successor in interest, to take any steps 
whatsoever looking to an assertion of any rights or supposed’ rights 
held by him or them, under or bv virtue of said power of 
33 att^rnev from Shadrach Duer, to said N. P. Chipman, said 
N. P. Chipman did abandon and relinquish all claim to any 
rights whatsoever in or to the additional homestead right of said 
Shadrach Duer. either under or by virtue of the said power of at¬ 
torney to him, the said N. P. Chipman, or otherwise, and that the 
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officers of the Department of the Interior of the United States did 
act upon the said application of the said John King, in reliance upon 
the Mid assent and acquiescence of the said N. P. Chipman and 
abandonment by him, as aforesaid. 

IX. Respondent denies that relator had no notice of the applica¬ 
tion and entry of King or that he had no opportunity to be heard. 
On the contrary, he avers that said acts were notorious and were 
matters of public record of which relator was chargeable with notice, 
that neither relator nor his assignors took any steps to brine to the 
notice of the land department any claim to, or interest in said ad¬ 
ditional right until more than eleven years had elapsed after the de¬ 
cision of the Supreme Court in Webster v. Luther (163 U. S. 331) 
holding that the additional right given by Section 2306, Revised 
statutes, is a property right subject to sale and assignment, and 
until nearly nine years after the decision of the Department in the 
case of C. W Dowling (26 L. D., 198), holding that the right is 
not exhausted until the full quantity of land has been entered, and 
until nearly four years after the right had been fully satisfied. Re¬ 
spondent denies that he was chargeable with notice of owner- 

34 ship of any part of said right by relator or his assignors at 
the time of the entry and patent to King; but on the con¬ 
trary he avers that the only notice conveyed by the records of the 
land department was that the power given to Chipman in 1875 had 
been revoked, and that all right growing out of the same had been 
disclaimed by Chipman. 

X. Respondent denies that relator has been illegally prevented 
from entering said land. On the contrary, respondent had no au¬ 
thority to allow the application of relator after the obligation of the 
Government had been satisfied by the issuance of patents for the 
full quantity of public land under said right. Respondent avers 
that if relator had any right growing out of the power of attorney 
given by Chipman in 1875, after the entry by Duer, it was lost solely 
by the laches of himself and his assignor. 

XI. Respondent denies that relator has performed any act that 
would require respondent to issue to him a patent for said land or to 
allow an entry as the basis of patent. 

And, having fully answered all matters alleged in said petition, he 
prays that the rule may be discharged and the petition dismissed 
at the cost of the relator. 

FRANK PIERCE, 

* Acting Secretary of the Interior. 

OSCAR LAWLER, 

Assistant Attorney General, Attorney for Defendant. 

E. F. BEST, 

Assistant Attorney, of Counsel for Defendant. 

35 District of Columbia, 

City of Washington, ss: 

Frank Pierce, being first duly sworn, says that he is Acting Sec¬ 
retary of the Interior; that he has read over the foregoing answer 
by him subscribed and knows the contents thereof; that the matters 
3—2122a 
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and things set forth on his personal knowledge he knows to be true, 
and those set forth on information and belief, he believes to be true 

FRANK PIERCE. 

Subscribed and sworn to this 21st day of August, 1909. 

Before me, 

[seal ] EDW’D B. FOX, 

Notary Public in and for the District of Columbia. 

Replication. 

> 

Filed November 9, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51864. 

The United States ex Rel. Francis M. Walcott 

vs. 

Richard A. Ballinger, Secretary of the Interior. 


The relator, Francis M. Walcott, replying to so much of para¬ 
graph IX of the answer and return of the respondent as sets 
36 forth: 

“Respondent denies that relator had no notice of the appli¬ 
cation and entry of King or that he had no opportunity to be heard. 
On the contrary he avers that said acts were notorious and were 
matters of public record of which relator was chargeable with no¬ 
tice” 

Says that he denies that “said acts were notorious and were mat¬ 
ters of public record of which relator was chargeable with notice.” 

II. 

Relator further says that the remainder of said paragraph IX and 
all the other paragraphs of said answer and return of the respondent 
are bad in substance. 

F. W. McREYNOLDS, 

Attorney for Relator. 

One of the matters of law intended to be argued on said demurrer 
is that the respondent is bound to take notice of the records of the 
Interior Department, and that when such records show the sale by 
a beneficiary under Sec. 2306 of the Revised Statutes, of his addi¬ 
tional homestead right, then the recognition by the respondent of 
a subsequent assignment of the same additional right by the same 
beneficiary to another party, without notice and without giving an 
opportunity to be heard to the prior purchaser, is not a “satisfac¬ 
tion” of the right granted by said Section 2306, if it be shown that 
the prior purchaser was a bona fide purchaser for value. 

F. W. McREYNOLDS, 

Attorney for Relator . 
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Stipulation. 

Filed December 3. 1909. 

In the Supreme Court of the District of Columbia. 


At Law. 51864, 


United States ex Rel. Francis M. Walcott 

V- 

Richard A. Ballinger, Secretary of the Interior. 


It is hereby stipulated by and between the relator and defendant 
by their respective counsel that the facts are: 

1. It was the practice of the General Land Office prior to the 
wenty-second day of April, 1908, to keep an abstract of soldiers’ 
adcutional homestead entries and applications, arranged in alpha¬ 
betical order by the first two letters of the soldier's surname, show¬ 
ing first, the name of the soldier; the number and date of his orig- 
inal entry; the land office where it was made; the description of the 
land by section, township, and range and its area; the land office 
and otate where the application was filed; the description of the 
land applied for in the additional application by sub-division, sec¬ 
tion, township, and range; the name of the applicant and the letter 
number or file number, as the case may be, of said application. 

YY hen there are several additional applications or entries, all of 
said applications were entered in said abstract of soldiers’ 
oo additional entries in the same order and as nearly as possible, 

considering prior applications, in time, to the first additional 
applications. 


Il .appears from said docket that the first additional entrv under 
the right of Shadrack Duer was made at Iron, Missouri, for 40 acres; 
that the application of John King was made at Hailev, Idaho, on De- 
14 ’ 1901, and was transmitted to this office under letter No. 
200021 pf 1901, and entered on said abstract after its receipt from 
the local office; that the application of Walcott was entered on said 
docket in 1907, under file No. 37854, immediately under said Hailey 
Idaho, application of John King. There is nothing to show when 
or by whom said notations were made, but they were made by the 
clerk in the office having charge of such entries and with authority 
to enter them upon the said docket, and were entered within a short 
time after examination of the papers to ascertain w r hether the appli¬ 
cation was in due form. 


docket or abstract book is not claimed by the General Land 
Office to contain either an absolutely complete or correct list of every 
application to make soldier’s additional homestead entry that has 
been filed since said docket has been in use, which was some time 
shortly after February 13, 1883, and up to April 22, 1908, when 
the records were otherwise kept. But it was intended that it should 
and, if any additional entries have been omitted, it was by neglect or 
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inadvertence. It is not relied on wholly in determining whether or 
not an additional right has been exhausted. There is nothing to 
show when said docket was started. 

39 It was the further practice of the office at that time to note 
opposite the original entry in the tract book where the same 

was, opposite and over the name of the entryman, either a memo¬ 
randum of the land applied for or the letter number of each soldier’s 
additional application, indicating that there was an application pend¬ 
ing against said entry. Opposite Duer’s original entry in the Iron- 
ton, Missouri, tract book is a memorandum in ink, “add’l in 4-16 
N.-17 E., Sacramento, Cal 1326, cancelled Apr. 6, 1877.” The 
letter number of the application of said King, No. 200021 of 1901 was 
also noted on the same tract book after the receipt of the application 
from Hailey, Idaho. Said abstract and tract books were and are 
open to inspection by applicants and their attorneys and parties in 
interest in the cases upon proper application, and both are examined 
by the clerk in charge of the case in determining whether or not an 
additional right has been exhausted. 

There is no record of any order from the Secretary of the Interior, 
the Commissioner of the General Land Office, or the chief of the 
division requiring the docket to be kept, nor is there any require¬ 
ment of law that it be kept, but the Commissioner of the General 
Land Office has authority conferred upon him by statute to make 
all needful rules and regulations for the proper disposal of the public 
lands. 

2. It is also agreed by the parties hereto as a matter of fact that the 
repayment of the fees and commissions made to N. B. Chipman 
in the Duer additional entry No. 1326, made at Sacramento, Cali¬ 
fornia, was, about the time of said repayment, noted on the 

40 California tract book containing the land covered by said 
entry, and also stamped in red ink on the outside of said 

Susanville additional papers as follows: 


Fee and commissions ordered to be refunded Dec. 18, 1882. Re¬ 
port. No. 38416. 


W. GRIFFIN. 


3. It is further stipulated and agreed that the demurrer filed herein 
by the relator and the question raised bv the traverse of paragraph 9 
of the answer upon the foregoing agreed statement of facts shall be 
argued and submitted to the court at the same time. 

F. W. McREYNOLDS, 

Attfy for Relator. 

E. F. BEST, 

OSCAR LAWLER, 

Attfy8 for Defendant. 
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Supreme Court of the District of Columbia. 

Friday, January 14, 1910. 

presiding resumed P ursuan t to adjournment, Mr. Justice Wright 


At Law. No. 51864. 

The United States on the Relation of Francis M. Walcott. 

Petitioner, 

v> vs. 

ichard A. Ballinger, Secretary of the Interior, Respondent. 

Upon consideration of the petitioner’s demurrer to the 

J-. i. -i — i ,i , .. , t^^ cause herein, it is 

ordered that said demurrer be, and it is hereby overruled* 

petlt . 1 . 01 . ler r '°" '« open Court says he will stand 

be entired d rCI '’ * ' S ° rdered that • iu,, 8 ment on said demurrer 

„ n T 1 ’f rcf ° re t*. I® considered that the rule to show cause herein be, 
and the same is hereby discharged, the petition dismissed, and that 

to hTtawd h n \ r t! CO ni er l agaln j‘ the Petitioner, the costs of his defend, 
to be taxed by the Clerk, and have execution thereof. 

, rom the foregoing, the petitioner by his Attorney in open Court 
notes an appeal to the Court, of Appeals of the District of Columbia 

, ? s n w»K 0n fi m A ° n ii, the pena , lty of the bond for costs on said appeai 
is hereby fixed m the sum of one hundred dollars ($100) or in lieu 
thereof, a deposit of Fifty dollars ($50). ’ 

Memorandum. 

January 24, 1910.—$50 deposited in lieu of appeal bond. 

42 Direction* to Clerk for Preparation of Transcript of Record. 

Filed January 24, 1910. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51864. 

U. S. ex Rel. Francis M. Walcott 

V9. 

Richard A. Ballinger, Secretary of the Interior. 

of said Court will include the following proceedings in 

kILfT 3 . °? a <P, peal ' n the above cause > “> wit: Petition and^Ex- 
J)* bt % K , u e t0 Show Cause, Answer, Traverse & Demurrer, Stipula¬ 
tion, Judgment, Memorandum of appeal bond, this desi gnation 

F. W. McREYNOLDS, 

Attorney for Relator . 

F. W. CLEMENTS, 

Atfy for Respondent. 



22 THE UNITED STATES, ETC., VS. RICHARD A. BALLINGER, ETC. 


43 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
42, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 51864 at Law, wherein The 
United States, on the relation of Francis M. Walcott is Plaintiff and 
Richard A. Ballinger, Secretary of the Interior is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this lltli day of February, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
212*2. The l nited States on the relation of Francis M. Walcott, 
appellant, vs. Richard A. Ballinger. Secretary of the Interior. Court 
of Appeals, District of Columbia. Filed Feb. 15, 1910. Henrv W. 
Hodges, clerk. 
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Richard A. Ballinger, 

Secretary of the Interior. J 
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STATEMENT. 

In the year 1872 one Shadrach Duer, having thereto¬ 
fore served as a soldier in the army of the United States, 
made an entry under the homestead law, at the United 
States land office at Ironton, Missouri, the entry covering 
80 acres of the public land. 

By section 2304, Revised Statutes of the United States, 
certain rights of entry under the homestead law are con¬ 
ferred upon those who have performed certain military 
service for the Federal Government. 

By section 2306, Revised Statutes of the United States, 
enacted in 1874, it is provided that: 

\ 

“Every person entitled, under the provisions of sec¬ 
tion 2304, to enter a homestead, who may have here- 
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tofore entered, under the homestead laws, a quantity 
of land less than 160 acres, shall be permitted to en¬ 
ter so much land as, when added to the quantity pre¬ 
viously entered, shall not exceed 160 acres.” 

In virtue of this provision Duet was entitled to make an 
entry, of the kind called soldiers’ additional entries, to 
the amount of 80 acres additional to the area of his original 
entry made in 1872. 

On May 13, 1875, Duer bargained and assigned his right 
to make such additional entry to one Gilmore. At that time 
the statute above quoted was construed by the Land Depart¬ 
ment as granting to the soldier a merely personal right, 
which could not be assigned; and such remained the execu¬ 
tive construction of the statute until the year 1896, when a 
contrary holding was announced by the Supreme Court of 

vhe United States in the case of VV r ebster vs. Luther 163 
U. S., 331. 

Accordingly, Duer’s assignment of his right to Gilmore 
was effected by Duer s execution of an application to make 
an entry of 80 acres under the homestead law, the descrip¬ 
tion of the land to be entered being left blank, and the de¬ 
livery of this incomplete application to Gilmore, together 
with a power of attorney, by its terms irrevocable, authoriz¬ 
ing Gilmore to ‘locate and enter,” on behalf of Duer, the 
land, and to dispose of the same in fee simple (pp. 5, 6). 

In September, 1875, Duer, in disregard of his assignment 
to Gilmore, made an additional entry at Ironton, Missouri, 
m his own name and for his own benefit, of 40 acres. This 
entry was admitted and was passed to patent by the General 
Land Office, there being then nothing on the records of that 
office to indicate Duer’s prior asignment of his right. 

In October, 1875, one Chipman, who had succeeded to 
Gilmore’s rights as assignee of the Duer right of entry, 
made an entry of 80 acres at Sacramento, California, in 
Duer s name and in the purported exercise of Duer’s right 
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Of additional entry, using for that purpose the application 
nd power of attorney given by Duer to Gilmore, the 

fi,,ed so as to designate the tract 

Chipman s Sacramento entry coming to the General Land 
Office for final allowance, and the records of that office be¬ 
ing examined with reference to the existence and extent of 
Duer s nght of additional entry, it was perceived that Duer 
had previously made the Ironton entry. In ac¬ 
cordance with an erroneous ruling, then prevailing, the 
Commissioner held that Duer’s entry of 40 acres had ex- 
hausted his ent,re right, and by a letter of September 13. 
18/6. Chipman s entry at Sacramento was held for cancel- 
!° n Q - " lg aftervvard in re gulaf course actually canceled 


he erroneous ruling, in pursuance of which Duer’s 
whole right was held to have been exhausted by partial ex¬ 
ercise, continued to be held at the Department of the In¬ 
terior until February 12, 1898, when the then Secretary 

r,,: he r hon : vof webster vs - Luther > 

hat H e additional right of a soldier was not exhausted until 

«r w a n ,ty , t0 Wh,Ch he WaS entitled had been entered: 
7 t fo W ‘ Darhn f 26 L - D., 192; Record, p. 12. 

. " Atn Chipman, accepting perforce the settled rule 
of the Department then in force, applied for repayment of 
«ie fees and commissions paid by him on account of the 
Sacramento entry. His application to that end. which was 
swom t°, set forth distinctly and fully the manner in wWch 
he had acquired the claim of Duer and fully apprised any 

person who read the paper of the fact that Duer had as¬ 
signed his whole additional right (p. 9). 

Duer’s original entry, made in 1872, was recorded in the 

trinld^n r e -‘ 3t ^ Ge " eral Land 0ffi ce which con- 

hl ffi , * * 8t If0nt0n - U was the Practice of 

the office to note opposite such original entries all applica- 
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tions for the exercise of additional rights based thereon, 
the purpose being, of course, to make and preserve such a 
record as would enable the Commissioner to determine to 
what extent the right of additional entry had been used. 

Chipman’s abortive effort to use Durr’s right was, in 
pursuance of this practice, duly noted in the Iron- 
ton tract-book, the original entry of Duer being 
followed bv this memorandum: “Addl. in 4-16 N., 
17E.. Sacramento, Cal., 1326. canceled April 6, 1877.” 
The papers constituting Chipman’s Sacramento entry were 
stamped with a note in red ink showing the refund of the 
fees and commissions paid thereon, with appropriate refer¬ 
ences leading to the history of the transaction (p. 20). 

In February. 1883, some time after the repayment upon 
the Sacramento entry had been made, the General Land 
Office opened a docket intended to contain an abstract of 
all applications for the exercise of additional rights, the 
apparent purpose being to provide a safer and more con¬ 
venient method of keeping such accounts with entrymen as 
might be necessary in respect of such rights (p. 19). The 
first additional entry of Duer, that made by himself for 
40 acres in September, 1875, was noted in this book. But 
Chipman’s canceled entrv was not carried into the abstract 
(p. 19). 

In September, 1901. Duer executed an assignment of his 
additional right to one John King. On December 14, 1901, 
King made an entry of 40 acres in pursuance of this assign¬ 
ment, which entrv was passed to patent in December, 1903 
fp. 12). 

In 1907 Chipman assigned his rights under Duer’s first 
assignment to F. W. McRevnolds. who in turn transferred 
his title so acquired to Francis M. Walcott, the relator in 
this cause and the present appellant. 

In the same year Walcott applied to make, at Valentine. 
Nebraska, an entry additional to the original entry of Duer. 
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The area at first applied for was 80 acres, but afterward this 

was reduced to 40 acres, which the applicant offers to ac- 

cept m full satisfaction of his rights under the assignment 
to Gilmore. 

The relator’s application was rejected by the Commis¬ 
sioner upon the sole ground that Duer’s additional right 
had been satisfied by Duer’s entry of 40 acres and King’s 
entry, as Duer’s assignee, of 40 acres (p. 3). This action 
o the Commissioner was affirmed by the Secretary, who is 
present appellee, in three successive decisions, the last of 
which is included in the record (p. 10). 

Thereupon W alcott, as relator, instituted this action for 
mandamus against the Secretary, the petition setting forth 
substantially the facts hereinabove stated. 

1 he answer admits all the matters of fact alleged in the 

petition except that which is the subject of the following 
denial: 6 


“Respondent denies that relator had no notice of the 
application and entry of King or that he had no op¬ 
portunity to be heard. On the contrary, he avers that 
said acts were notorious and were matters of public 
record of which relator was chargeable with notice. 

Respondent denies that he was chargeable 
with notice of ownership of any part of said right by 
relator or his assignors at the time of the entry and 
patent to King; but on the contrary avers that the only 
notice conveyed by the records of the Land Depart- 
ment was that the power given to Chipman in 1875 
ad been revoked, and that all right growing out of 
the same had been disclaimed by Chipman” (p. 17). 

On this denial issue was taken, and to the residue of the 
answer the petitioner demurred (p. 18). By stipulation the 
facts bearing upon the issue in fact were agreed, and the 
cause was heard upon the demurrer (pp. 19, 20, 21). 

Judgment was rendered in favor of the defendant, from 
which judgment the present appeal is taken (p. 21).' 


ASSIGNMENT OF ERRORS. 

It will be submitted that the Supreme Court of the Dis¬ 
trict erred: 

1st. In overruling the petitioner’s demurrer to the an¬ 
swer ; 

2d. In dismissing the petition; 

3d. In not awarding a peremptory writ of mandamus 
against the respondent. 

I 

ARGUMENT. 

The jurisdiction to entertain this proceeding, and to grant 
a writ of mandamus if the answer of the respondent is in¬ 
sufficient in point of law, is well established upon the au¬ 
thority of this and of other courts. 

“This is not the case of one seeking to establish a 
title to lands as against the United States, but of one 
seeking to compel the performance of a ministerial 
duty imposed upon the officer by the terms of a statute. 
The duty, if such, does not cease to be ministerial be¬ 
cause it requires in some degree the construction of 
the language of a statute.’* 

Ballinger vs. Ness, 33 App. D. C., 302. 

Roberts vs. United States, 13 App. D. C., 38. 

Roberts vs. United States, 176 U. S., 221. 

Even in a case involving the exercise of discretion, and 
therefore not in itself a proper one for mandamus, if the 
responding officer has put his refusal to act upon some cer¬ 
tain ground w r hich is legally untenable, the writ will issue 
upon an adjudication that the refusal is erroneous. 

Butterworth vs. Hoe, 112 U. S., 50. 

West vs. Hitchcock, 19 App. D. C., 333. 

In this case, the respondent, while admititng that the re¬ 
lator acquired a property right in virtue of Duer’s original 
assignment, which under other circumstances the Depart- 









ment would be bound to recognize, places his refusal now 
to recognize that right upon the ground that some one else 
has anticipated the relator in the assertion of the same right. 
This position is thus stated in paragraph IX of the answer: 

“Respondent denies that relator had no notice of the 
application and entry of King, or that he had no oppor¬ 
tunity to be heard. On the contrary, he avers that 
said acts were notorious and were matters of public 
record, of which relator was chargeable with notice. 

That neither relator nor his assignors took any 
steps to bring to the notice of the Land Department 
any claim to, or interest in, said additional right until 
more than eleven years had elapsed after the decision 
of the Supreme Court in Webster vs. Luther (163 U. 
S., 331), holding that the additional right given by 
Section 2306, Revised Statutes, is a property right 
subject to sale and assignment, and until nearly nine 
years after the decision of the Department in the case 
°/C.W. Darling (26 L. D., 198), holding that the 
right is not exhausted until the full quantity of land 
has been entered, and until nearly four years after the 
right had been fully satisfied. 

“Respondent denies that he was chargeable with no¬ 
tice of the ownership of any part of said right by rela¬ 
tor or his assignors at the time of the entry and pat¬ 
ent to King; but, on the contrary, he avers that the 
only notice conveyed by the records of the Land De¬ 
partment was that the power given to Chipman in 1875 
had been revoked, and that all right growing out of the 
same had been disclaimed by Chipman” (p. 17). 

The final decision of the Department states in substance 
the same grounds for denying the title of the relator to 
make entry in satisfaction of the Duer additional right 
(p. 10), and it is averred in the petition (p. 3), and in 
effect admitted by the answer (p. 16), that the sole ground 
of the respondent’s refusal to admit the relator’s entry was 
that the Duer claim had been satisfied by the entry of King. 




It is accordingly assumed that the only question now 
open to discussion is, whether the failure of the relator 
sooner to present his claim for the balance due on the Duer 
right operated as a waiver of his title in favor of a claim 
asserted upon a dishonest assertion of the same right in 
another. 

The rule is, that— 

“W here a party gives a reason for his conduct and 
decision touching anything involved in controversy, 
he cannot, after litigation has begun, change his 
ground, and put his conduct ui>on another, and a dif¬ 
ferent, consideration.” 

Rwy. Co. vs. McCarthy, 96 U. S., 267. 

The defense as stated rests upon these propositions: 

That the relator had notice of the King entry; 

That the Department had notice that the Chipman as¬ 
signment had been revoked by Duer and disclaimed by 
Chipman: and 

That the relator’s delay in asserting his right constituted 
such laches as would bar his title in favor of King, the 
intervening entryman under a fraudulent transfer of Duer’s 
right. 

I. 

The averment, as matter of fact, that the relator had no¬ 
tice of King’s entry, is traversed by the replication, and the 
matters supposed to constitute such notice are agreed upon 
bv the stipulation (pp. 18, 19). 

The notice appears, upon an analysis of the stipulated 
matter, to consist in the mere fact that the King entry was 
made and duly noted in accordance with the methods of 
notation at the time obtaining in the General Land Office. 





An abstract, or docket, of soldiers’ additional entries, 
was opened in that office in 1883, some time after Chip- 
man’s Sacramento entry had been made and canceled, and 
repayment made on account thereof. In this docket, 
King’s entry was noted, shortly after its making in 1901. 

There is the further fact, if it be material, that a notation 
was made about the same time, opposite the original Duer 
entry in the Ironton tract-book, and referring to the letter 
by which the King entry had been forwarded to the Com¬ 
missioner. These notes embody all that there was of rec¬ 
ord that was notice to anybody. And, taken singly or col¬ 
lectively, they amount simply to the fact that King was 
allowed to make an entry, in the purported exercise of 
Duer s additional right, without any actual notice or any 
kind of intimation to Mr. Chipman or any one else inter¬ 
ested under Duer’s first assignment. And this, in the face 
of a prior notation, opposite the original Duer entry in 
the Ironton book, and admonishing any one who consid¬ 
ered the question of Duer’s additional right, that a prior 
assignment had been made and was unsatisfied. 

1 he averment of notice on the part of Chipman, there¬ 
fore, assumes the principle that the simple notation of an 
entry at the General Land Office is constructive notice of 
that fact to all the world. It proceeds upon the theory 
that every one who has a right to enter any public land 
must, at his peril, ascertain and take notice of any asser¬ 
tion adverse to his right which anybody, at any time, mav 
see fit to note on any page of any one of the multitudinous 
tract-books of the General Land Office. If this be the rule, 
then it was Mr. Chipman’s duty to keep an attorney, or 
such number of attorneys as might be requisite for that 
purpose, constantly engaged in scanning all the current re¬ 
turns at the General Land Office, lest on some day in the 
course of many years some forgery or fraudulent claim 
should be there lodged which might, by some official inad- 




vertence, be accepted as a satisfaction of his own outstand¬ 
ing right. Or, taking the proposed requirement most 
lightly, Mr. Chipman was bound to keep daily watch upon 
the Ironton book which contained Duer’s original entry, 
and upon the abstract of additional entries, and immedi¬ 
ately apprise himself and the Commissioner of any unwar¬ 
ranted entry which at any time should be offered in the 
pretended exercise of Duer’s additional right. 

Manifestly, any such exaction in respect of these addi¬ 
tional rights, which are conceded to be property, would de¬ 
stroy all their value and practically divest them of their 
quality as property. Nor is there any principle of law 
which so requires any one to maintain such continuous 
scrutiny of any public records, or imparts to such records 
the effect of constructive notice to all mankind. 

Notice from a recorded deed is imputed only to after 
purchasers who come to deal with the property, and not 
until they do come to deal with it, and only to purchasers 
from the same grantor. 

Bates vs. Norcross. 14 Pickering, 224. 

Doolittle vs. Cook, 75 Illinois, 354. 

Townsend vs. Vandenverker, 160 U. S., 171, 186. 

Meley vs. Collins, 41 Calif., 663. 

“The matter of constructive notice from the record 
is entirely a creation of statute, and no record will 
operate to give constructive notice unless such effect 
has been given to it by some statutory provision.” 

24 Am. & Eng. Encycl. Law' (2d Ed.), p. 144. 

29 Cyc., 1116. 

If Chipman had any rights at all in the premises, those 
rights were independent of what some one else might or 
might not do in reference to his property. He was, there¬ 
fore, under no duty to consult the current records in order 





to forestall some possible unauthorized attempt to dispose 
of his property. If such an attempt should be made and 
should succeed, through error of the land officers or through 
fraudulent imposition upon them, the loss would properly 
fall upon the Government, and not upon Chipman, who 
was not obliged to inform himself of all that was demanded 
of the General Land Office by everybody. 

Thus, where location had been made of a forged land 
warrant, and the person entitled to the genuine warrant 
applied for it, Mr. Attorney-General, afterwards Chief Jus¬ 
tice Taney, advised: 

“An imposition practised upon the Department 
ought not to prejudice an innocent person who in no 
way contributed to the wrong done the public: and 
I think the son and heir of Moses Hawkins is entitled 
to a warrant for his bounty lands, notwithstanding a 
warrant and patent have been heretofore fraudulently 
obtained by another person for the same lands.” (2 
Op. Atty. Gen., 501.) 

Mr. Attorney-General Reverdy Johnson, in a somewhat 
similar case of error on the part of the Government, ad¬ 
vised : 

“1 he original liability of the United States for the 
claim * * * is conceded. The doubt is, whether 

its having been heretofore paid to persons who were 
not the heirs is, as against the latter, a bar. I think 
not. * * * It was, of course, not in the power of 

the accounting officers to defeat it bv any act or mis¬ 
take of theirs. The United States,' by force of the 
act, were made the debtors, and were to continue such 
until discharged by payment to the actual creditors.” 
(5 Op. Atty. Gen., 183.) 

To the same effect is the case of 

Benton’s Exr. vs. Benton’s Admr.. 10 Leigh, 597. 
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II. 

The records of the General Land Office showed that 
Chipman had, in 1875. attempted to exercise Duer’s addi¬ 
tional right by making at Sacramento an entry in pursuance 
of Duer s first assignment. Chipman’s affidavit in support 
of his application for repayment on account of this entry 
showed that he had acted in that matter under an authority 
given by Duer in accordance with the practice then well 
known and understood at the Department as effecting an 
assignment of the soldier’s right, and well known to have 

been made so effective by means of irrevocable powers of 
attorney (p. 9). 

The fact that Chipman had thus asserted his ownership 
of Duer s additional right was recorded by a note upon the 
I ronton tract-book opposite Duer's original entry, with a 
reference to the Sacramento tract-book showing Chipman’s 
entry. The Sacramento entry was followed by an annota¬ 
tion showing the fact of cancellation and repayment (p 
20 ). 

The purjjose of these annotations was to fix the status 
of Duer’s additional right, to apprise the office of the ex¬ 
tent to which that right had been used, and to serve as a 
check upon excessive allowance on account of that right. 
These minutes posted against the original entries when ad¬ 
ditional entries were offered, and the abstract of additional 
entries opened in 1883. were the established means of com¬ 
puting the balances due upon soldiers’ entries, “and both 
are examined b\ the clerk in charge of the case in deter¬ 
mining w hether or not an additional right has been ex¬ 
hausted” (p. 20). 

In the face of these facts it is clear that the General 
Land Office had actual notice and that, in the absence of 
gross negligence and departure from usual practice, it had 
actual knowledge of Chipman’s interest when the King en- 


try was allowed in 1901. Indeed the respondent does not 
deny the sufficiency of these facts to constitute notice, nor 
does the answer even suggest that the Department did not, 
m 1901, actually know that Chipman had in 1875 been in 

possession of and entitled to Duer’s right of additional 
entry. 

All that the answer undertakes to set up is, that these 
facts did not amount to notice of Chipman’s continued own¬ 
ership as late as 1901, but warranted the respondent in as¬ 
suming that Duer’s power of attorney had been revoked 
and Chipman’s title, though asserted in 1875, had been 
abandoned (p. 17). 

If Chipman owned any title in 1875, it is hard to see why 
he, or some one claiming under him, did not own the same 
title in 1901, the records showing no exercise of the right 
concededly existent in 1875. It will scarcely be contended 
that such a right would expire by mere lapse of time, 
though the answer, by its suggestion of laches, seems to 
proceed upon some such theory. If the Department was 
chargeable in 1882 when repayment was made, with knowl¬ 
edge of Chipman’s title, the office records to that effect 
were none the less admonatory because twenty-five years 
went by without alteration of the records. 

The abandonment of this right by Chipman is predicated 
solely upon the fact that he requested and obtained repay¬ 
ment of the land office fees on account of his unsuc¬ 
cessful effort to exercise the right. The only effect 
of accepting repayment upon a canceled entry is 
to reimburse the entryman. Neither the entry itself 
nor the repayment exhausts the right of entry or 
otherwise affects the entryman’s right to make a second en¬ 
try in the assertion of the same claim or privilege. Nor 
does an application for repayment afford any evidence of 
the entryman’s intention to waive his right or to abandon a 


further prosecution thereof. The inference, if any be pos¬ 
sible, would rather be that he desires the money for the 
sake of making a new and more effective entry. If the De¬ 
partment deduced from Mr. Chipinan’s request for repay¬ 
ment the conclusion that he intended an abandonment of 
his property, the Department was guilty of a flagrant non 
sequitur . 

Revocation of the power of attorney, by which Duer's 
original assignment was made effective, is sought to be in¬ 
ferred solely from the fact that Duer, in 1901, made to 
King another assignment, in fraud of the assignment then 
shown by the official records to be still outstanding in favor 
of Chipman. 

Duer’s power of attorney, given to Gilmore in 1875, is 
on file in the General Land Office, and is reproduced on 
page 6 of the present record. It purports to proceed upon 
a valuable consideration (p. 7), and is in terms irrevocable. 
It is not a mere authority to make entry on behalf of the 
donor and in his name to sell the entered land. By express 
words, the holder of the power is authorized “to enter into 
and upon the said premises, and take and hold possession 
thereof" in the same manner and with the same “authority, 
powers and rights" that the donor would or might have. 
Still further, the donee is empowered to sell all or any 
part of the land to be entered, or any interest therein, “for 
such sum or prices, and on such terms as to him shall seem 
meet," and to give "good and sufficient deeds and convey¬ 
ances for the same, in fee simple,’ which conveyances the 
donor binds himself to confirm by whatever further assur¬ 
ances may be found requisite. Finally, the donor releases 
to the attorney “all my claim to any of the proceeds of any 
sale, lease or contract that shall accrue by reason of the 
conveyance of the said premises" (p. 7). The instrument 
is under seal, and the wife of the donor joins with him after 
private examination by the attesting officer (p. 8). 






This is a power palpably coupled with an interest in the 
property, and therefore irrevocable. Gilmore was not au¬ 
thorized merely to sell the land, accounting to Duer for the 
proceeds, and himself being compensated by a commission 
or other species of reward bearing some ascertained pro¬ 
portion to the selling price, as was the case in Taylor vs. 
Bums, 203 U. S., 120. On the contrary, he was to enter, 
possess and enjoy the property as his own, to sell it in fee 
simple as his own, in his own discretion, and upon his own 
terms, and to retain the entire selling price as his own, with¬ 
out division or accounting with Duer. If the estate created 
in the donee was not such estate as is created by an absolute 
sale and a conveyance in fee simple, it is difficult to see 
what other degree or character of proprietorship a vendee 
in fee simple could acquire. 

The general rule, therefore, is, that a letter of at¬ 
torney may, at any time, be revoked bv the party who 
makes it; and is revoked by his death' But this gen¬ 
eral rule, which results from the nature of the act, has 
sustained some modification. 

“Where a letter of attorney forms a part of a con¬ 
tract, and is a security for money, or for the perform¬ 
ance of any act which is deemed valuable, it is gen* 
erallv made irrevocable in its terms, or, if not so is 
deemed irrevocable in law (2 Esp. N. P. Rep., 565). 
Although a letter of attorney depends, from its nature, 
on the will of the person making it, and may, in gen¬ 
eral, be recalled at his will, yet if he binds himself, for 
a consideration, in terms, or by the nature of his con¬ 
tract, not to change his will, the law will not permit 
him to change it. * * * 

We hold it to be clear that the interest which can 
protect a powder after the death of a person who 
creates it must be an interest in the thing itself. In 
other w r ords, the power must be engrafted on an es¬ 
tate in the thing. 
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“The words themselves would seem to import this 
meaning. A power coupled with an interest is a power 
which accompanies or is connected with an interest. 
1 he power and the interest are united in the same 
person. * * * 

“But, if the interest or estate passes with the power, 
and vests in the person by whom the power is to be 
exercised, such person acts in his own name. The es¬ 
tate, being in him, passes from him by a conveyance 
in his own name. * * * 

“ 1 his idea may be illustrated by examples of cases 
in which the law is clear, and which are incompatible 
with any other exposition of the term, ‘power coupled 
with an interest.’ If the word ‘interest,’ thus used, in¬ 
dicated a title to the proceeds of the sale, and not a 
title to the thing to be sold, then a power to A to sell 
for his own benefit would be a power coupled with an 
interest; but a power to A to sell for the benefit of B 
would be a naked power, which could be exercised 
only in the life of the person who gave it. Yet for 
this distinction no legal reason can be assigned * * * 
But every day’s experience teaches us that the law is 
not as the case first put would suppose. We know 
that a power to A to sell for the benefit of B, engrafted 
upon an estate conveyed to A, may be exercised at any 
time, and is not affected bv the death of the person 
who created it. It is, then, a power coupled with an 
interest in the thing/’ 

Hunt vs. Rousmaniere, 8 Wheaton, 174. 

In cases arising under the land laws of Texas, in which 
expedients similar to that here appearing had been adopted 
for the purpose of evading statutory restraints upon the 
assignment of rights of entry, it is held that a power of 
attorney to sell land which the donor is entitled to enter 
but has not entered is “a contract and a sale of the right.” 

Cook vs. Lindsey, 57 Texas, 67. 








If such instrument * * * authorize the attor- 
*° ™ ke conveyance * * * as soon as the 

title to the settler s land was procured, and gave power 

° f . ®“ bst 2 ut ' n ? ano ‘ h j er attorney, waiving all laws that 
might affect its validity, and declaring that it should 
be irrevocable, it evidenced a contract of sale and not 
a mere power of sale.” 

Brown vs. Simpson, 67 Texas, 225. 


The highest Federal authority is direct to the point that 
such instruments as that here shown are not merely powers 
of attorney, and so revocable, but conveyances of the 
donor’s title, creating property rights in the donee 
Webster vs. Luther. 163 U. S.. 331. the case in which the 
Supreme Court overruled the pre-existing doctrine of the 
Department on this question and established the power to 
transfer the right of additional entry, originated in the 
courts of Minnesota. The transaction was effected in pre¬ 
cisely the manner followed in the present case, and by a 
jxiwer of attorney which was substantially, if not literally, 
.dentical in wording with Duer’s power given to Gilmore. 
Of the instrument appearing in that case, the Supreme 
Court of Minnesota said: 


Robertson gave a power to act as her attorney to 
sell and convey the land she might obtain under her 
said right, and receive pay for it. and in the same in¬ 
strument she assigned and released to Boggs the pro¬ 
ceeds of any such sale. * * * 

“Taking the instrument executed bv Mary A. Rob¬ 
ertson. the person entitled to the additional entry to 
James A. Boggs, to have been intended to be not 
merely a power of attorney, but also an assignment of 
the right to make the entry, so that the power to con¬ 
vey was irrevocable, the case presents directly the 

question may such right be assigned so as to bind the 
parties ? 

Webster vs. Luther, 50 Minn., 77. 
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This question the Supreme Court of the State answered 
in the affirmative, holding that Mrs. Robertson was bound 
by her power given to Boggs, and that a vendee holding 
under Boggs was entitled to the land as against a purchaser 
from Mrs. Robertson, who had assumed to dispose of the 
title in disregard of her assignment to Boggs. 

In the Supreme Court of the United States the judgment 
of the Minnesota Court was affirmed. Mr. Justice Harlan 
quoting approvingly from the opinion of the State Court. 

To like effect are: 

Barnes vs. Poirier, 27 U. S., App., 500. 

Mullen vs. Wine, 26 Fed. Rep., 206. 

Knight vs. Leary, 54 Wisconsin, 459. 

Rose vs. Nevada Co., 73 Calif., 385. 

Montgomery vs. Pacific Coast Land Bureau, 94 
Calif., 284. 

These authorities establish the proposition that the right 
to make an additional entry is personal property, and as 
such may be. and actually is, conveyed by such a power of 
attorney as Duer gave to Gilmore in 1875. If, then, such 
an instrument is effective as a conveyance, it is not a mere 
power of attorney to make entry and to sell, and can not 
be revocable by any subsequent act of the grantor. 

The Department itself, even at the time when it held that 
the right of additional entry was not transferable, recog¬ 
nized that such rights had become the subject of commerce 
and protected purchasers who have acquired interests under 
powers of attorney. By a Departmental circular, dated 
August 5, 1874, it was provided that a claimant of a right 
to make additional entry might make his location “through 
an attorney.” (1 Copp's Land Laws, 279.) In a circular of 
May 17. 1876, the Department acted upon a report from the 
Commissioner to the effect that “the right to make such ad¬ 
ditional entries had become the subject of sale and trans- 










fer, effected by two powers of attorney, one to make the 

entry, and the other to sell the land when located.” (2 
Copp’s L. L., 486.) 

The binding force of such transfers, executed under the 
guise of attorneyship, was also recognized by the Depart¬ 
ment, even when the practice was pronounced unwarranted 
by law. In the case of Patterson, 2 Copp’s L. L., 205, the 
Secretary held that a power of attorney given by a claim¬ 
ant could not be revoked by a later power; and this ruling 
was approved and followed in the case of Barnes vs. Alli¬ 
son, 1 L. D., 34. In the case of James Brown, 2 L. D., 
30, decided in 1883, a soldier qualified to make an addi¬ 
tional entry had given to one Thomas a power of attorney 
which was in effect a transfer of the right; after which 
the soldier died and his widow undertook to give a new 
power to another person; and Secretary Teller ruled : 

“The power of attorney was coupled with an in¬ 
terest, and said Elizabeth Brown joined in its execu¬ 
tion. * * * 

It is claimed by counsel for Mrs. Brown that the 
husband died without a legal exercise of his statutory 
privilege, and that the right, being a personal one. 
died with him. 

I nder the facts stated, I approve your ruling, that 
the attorney Thomas is entitled to the possession of 
the certificate.” 

The practice of transferring such rights by powers of 
attorney is recognized by the Department in these, among 
other, cases: 

Joshua Farmer, 2 L. D., 31. 

William French. 2 L. D., 235. 

Lars Winquist, 4 L. D., 323. 

Oliver vs. Thomas, 5 L. D., 289. 

Wachter vs. Sutherland, 7 L. D., 165. 




In Cleveland vs. North, 16 L. D., 484, it was said: 

“A copy of the power under which this sale was 
made has been hied, and it shows that it was executed 
June 20, 1877, and was, in effect, an absolute sale of 
the additional right ; for, in consideration of $100, it 
was made irrevocable, and the party in whose favor 
the power was executed was authorized to receive for 
his own use and benefit any money or other property 
arising from the sale, and the right of the entryman to 
any such proceeds or property was specifically re¬ 
leased. * * * 

“There can be no question hut that the power under 
which this sale was made was an absolute sale of the 
additional right/’ 

In George A. Morris, 17 L. D.. 512. it was said: 

“The alleged power of attorney executed by Morris 
and wife to Walker was an absolute sale of the addi¬ 
tional right. * * * 

“The entry in question was not made under a bona 
fide power of attorney, but under an instrument con¬ 
veying the soldier's additional right to the alleged at¬ 
torney in fact.” 

In Henry Walker, 25 L. D., 119, it was said: 

“It appears from the foregoing recital that, on 
March 5, 1879, Walker sold his right to make soldier’s 
additional entry to M. J. Wine, by means of two pow¬ 
ers of attorney, one to locate, and the other to sell the 
land located and appropriate the proceeds to his own 
use, the powers being coupled with an interest, there¬ 
fore irrevocable. * * * 

“It will be conceded * * * in view of the re¬ 

cent case of Webster vs. Luther, that M. J. Wine did, 
on March 5, 1879. become the legal assignee of said 
right.” 




It appearing that the additional homestead right 
of Hughart was duly assigned by him to Tuttle, and 
through the latter to Stegmiller (by substituting him as 
attorney), it can no longer be questioned that the power 
of attorney given by Hughart * * * was a power 
coupled with an interest (in fact the sole beneficial in¬ 
terest). in the right to make the additional entry ” 
Mee vs. Hughart, 28 L. D„ 209. 

III. 

The ground of defense really intended to be set up by 
the answer appears to be the supposed laches of the relator 
and those under whom he claims. 

The suggestion of this as an additional defense seems 
to indicate that the respondent had little confidence in his 
other two grounds: that Chipman had notice of King’s ap¬ 
plication. and that the Department had notice of Chip- 
man’s abandonment of his right under Duer’s original as¬ 
signment. If either of these suggestions could be estab¬ 
lished, and its materiality demonstrated, the proof of laches 
on the part of Chipman would be not only superfluous but 

in some degree inconsistent with the defense on other 
grounds. 

Chipman s laches, and the laches of those claiming under 
him. are immaterial in any aspect of the case, if the doctrine 
of the cases cited to the last point of this argument is ac¬ 
cepted. The decisions which have been stated, both judicial 
and departmental, concur in holding that the right to make 
additional entry is property, that as property and as a legiti¬ 
mate subject of commerce it may be sold and conveyed, and 
that the purchaser takes a legal title to the right purchased 
just as the vendee takes a legal title to a horse or a watch 
which he buys of a dealer. 

In Mullen vs. Wine, 26 Fed. Rep., 206, the late Mr. 
Justice Brewer, speaking of the sale of one of these right* 




of additional entry, by means of powers of attorney similar 
to those used by Duer, said: 

“There are really but two questions in the, case: 
First, was this right to locate and enter personal prop¬ 
erty ? Second, was it assignable ? For, that the guar¬ 
dian could, under the laws of Minnesota, without any 
order of the Court, sell personal property belonging to 
the ward, is conceded. That he did sell this right, and 
did receive the stipulated price, is beyond doubt. If 
the title once passed from the minors to Talbot, that 
is the end of the matter. 

“Now this right to enter * * * was a thing 

of value * * * was property. It was personal 
property, going with them where they went, could be 
exercised and enjoyed anywhere, did not descend to 
the heir, was not attached to any particular tract of 
land, was therefore neither permanent, fixed nor im¬ 
movable. Like all property, it was subject to sale. The 
right to sell property need not in terms be granted; it 
exists if it is not in terms withheld. It amounts simply 
to this, in view of what has been done Congress makes 
this gift. * * * Why may he not sell it? I see 
no reason to the contrarv.” 

If. by Duer’s assignment in 1875, a sale of personal prop¬ 
erty was effected, then neither lapse of time nor laches could 
affect the accomplished transaction. The vendee’s delay in 
the use of his property would not impair his title, nor would 
it reinvest Duer with what he had sold by a valid sale and 
for a valuable consideration. 

The law puts no limitation upon the time within which 
the right of additional entry may be exercised. The soldier 
may defer his claim until the extreme of old age; after his 
death the entry may be made by his widow; after her death, 
by his heirs; or, in case of a sale, the vendee may await his 
own good time and consult his opportunities before reduc¬ 
ing his right to a concrete entry. To infer from Chip- 


man s delay in exercising his right of entry that he had 
waived or compromised that right would be as reasonable 
as to say that a man had abandoned his right to make origi¬ 
nal homestead entry by waiting until the age of seventy- 
five years before offering to enter. 

Nor is laches available as a defense at law in any case; 
and this is a legal action involving a strictly legal right. If 
delay, or the consequences of delay, could be made ma¬ 
terial in this case, it could be only by finding some statutory 
limitation, which does not exist, or by inventing one to 
meet the supposed exigencies of the situation, which would 
be sheer judicial legislation. What is said in the answer 
by way of suggesting that the relator has in some way preju¬ 
diced his right by procrastination, may, therefore, properly 
be laid out of the case. 

Independently, however, of any technical difficulties in 
entertaining the defense of laches, it is clear that there are 
no facts here to make that defense. 

Laches, as lias often and with much stress been insisted 
by the courts, does not consist in mere delay. The lapse 
of time will not, of itself, constitute laches, as witness 
numerous cases in which courts have afforded relief after 
periods compared with which the nine years and the twelve 

years mentioned in the appellee’s answer are but as child¬ 
hood to old age. 

McGee vs. Welch, 18 App. D. C., 177. 

Speidel vs. Henrici, 120 U. S., 377. 

Beaubien vs. Beaubien, 23 How., 190. 

United States vs. Moore, 12 How., 209. 

Moore vs. Greene, 19 How., 69. 

“It has been repeatedly said that the application of 
the doctrine of laches depends on the circumstances of 
each particular case; and, whilst in the abstract this is 
true, it is apt to be misleading if the constituent and 
essential elements, which go to make up laches, in the 




technical sense of the term, are overlooked or disregard¬ 
ed. Strictly speaking, and using the term as it is under¬ 
stood in the law, laches is such neglect or omission to 
assert a right as, taken in conjunction with lapse of 
time more or less great, and other circumstances caus¬ 
ing prejudice to an adverse party, operates as a bar in 
a court of equity. * * * Mere lapse of time, 

without more, unless sufficient to amount to and con¬ 
stitute the bar of the statute of limitations, will not be 
sufficient.” 

Demuth vs. Old Town Bank, 85 Md., 326. 

The only possible element of laches, other than mere lapse 
of time, which is or can be suggested in this case is the fact 
that, through the inaction of the relator and his predecessors 
in title, the General Land Office erroneously accepted the en¬ 
try of King in satisfaction of the Duer additional right. 

The lapse of time, upon which the answer lays so mucn 
stress, is clearly not accountable for this error of the land 
officers, or even as affording Duer and King an opportunity 
to impose upon the Department bv a false show of right to 
enter. For that kind of a fraud twelve months, or twelve 
days, would answer as well as twelve years. It would have 
been as easy for Duer to give a second assignment of his 
right in twelve hours as in twelve years after his assign¬ 
ment to Gilmore; and he would have been as likely to do sc 
in the shorter period as in the longer if the suggestion and 
the opportunity had occurred to him. To guard against that 
sort of dishonesty, the first purchaser of the title must make 
his entry immediately: and even in doing that he would run 
the risk of being anticipated by the accident of an earlier 
mail, if the question of title is to turn upon the matter of 
mere priority in the assertion of title or upon the reason¬ 
ableness of delay in making entry. 

Again, to say that the relator’s delay misled the land offi¬ 
cers, by causing them to suppose the right of Chipman to 
be abandoned, is not supporting the defense of laches but 




merely insisting that a false and unwarranted inference 
was drawn from the delay. If, as the foregoing argument 
has sought to show, the land officers put an erroneous con¬ 
struction upon the postponement of the relator’s right, the 
delay was immaterial. If those officers were justified in 
awarding the right to King, it must be because insufficient 
notice of Chipman’s title was given to the Department; but 
that is something essentially different from laches. If the 
relator’s right is held to be barred, it is not because he has 
been guilty of delay in the exercise of that right, but be¬ 
cause he had not duly notified the Department that the right 
existed. 

The insufficiency of the notice filed by Chipman, if any 
such insufficiency could be pretended, is not set up in the an¬ 
swer as ground for refusing the relator’s application. On 
the contrary, the answer by clear implication admits that 
the Department was sufficiently advised of Duer’s assign¬ 
ment to Chipman: and there is no suggestion that that fact 
was not actually known to the land officers in 1901 when 
King’s entry was accepted, as indeed the Chipman title must 
have been actually noticed if the records were examined in 
accordance with the practice stated in the stipulation. The 
adequacy of the notice is, therefore, not now open to ques¬ 
tion; and the only question possible is, whether the land 
officers, in view of actual notice of the Chipman title, were 
warranted in permitting his right to be satisfied by the en¬ 
try of another person. On this point the declarations of 
the Department itself are strongly against the position now 
taken on its behalf. 

In the case of Henry Walker, 25 L. D., 119, Walker had 
sold his additional right to one M. J. Wine, by just such 
powers of attorney as appear in the present case. Before 
Wine had made an entry under these powers, or otherwise 
advised the Department of his interest, Walker’s widow 
made an entry in the asserted exercise of his right. In act¬ 
ing upon this state of facts, the Secretary said: 




It will be conceded, upon the showing made, and 
m view of the authority of the recent case of Webster 
vs Luther. 163 U. S.. 331. that M. J. Wine, the pres- 
ent applicant, did on March 5. 1879. purchase from 
\\ alker his right of additional entrv, and that he there¬ 
by became the legal assignee of said right.” 

“It niav be further conceded that, if Wine had made 
Known to the Government the fact of his said purchase, 
and had asserted his rights against the Government as 
such purchaser and assignee, before the entrv by Wal¬ 
ker s widow had been allowed, as stated, it could not 
now be held that said entry made bv the widow, in any 
wav affected the rights acquired by him under his said 
purchase and assignment.” 

“The claim of an alleged assignee of a soldier’s ad¬ 
ditional homestead right can not be recognized, where 
the soldier has in ]>erson exercised the right if it is 
not clearly shown that the soldier, before making said 
entry, had in fact assigned his additional right, and 
that the Government was charged witli notice of such 
assignment prior to the allowance of the said entrv ” 

Edward O’Keefe, 27 L. D„ 565. 

The fact that your [the Commissioner’s] office 
overlooking the pending application bv Dierks. er¬ 
roneously permitted Frazier to acquire title to 160 
acres under the homestead law', is not sufficient reason 
for rejecting said application. The Land Department 
was fully apprised of the sale of the additional riVht 
by Frazier prior to the patenting of his homestead en¬ 
try as amended. It is therefore directed that, if Dierks’ 
application is otherwise regular and proper, the same 
be accepted.” 

Herman Dierks. 33 L. D.. 362. 



It is accordingly submitted that the judgment appealed 
from should be reversed, with direction to the trial Court 
to issue a writ of peremptory mandamus in accordance with 
the prayer of the petition. 

CHARLES A. KEIGWIN, 

F. W. McREYNOLDS, 

Attorneys for Relator . 
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In the Court of Appeals of the District of Colombia. 

April Term, 1910. 


The United States on the Relation 
of Francis M. Walcott, appellant, 

v. 

Richard A. Ballinger, Secretary of 
the Interior. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA . 


BRIEF FOB APPELLEE. 


STATEMENT OF THE CASE. 

The relator, alleging that he was assignee of Shadrach 
Duer, petitioned the Supreme Court of the District of Co¬ 
lumbia for writ of mandamus, directing the Secretary of the 
Interior to allow him to make soldiers’ additional entry of 
the SW. i of the SW. \ of sec. 10, T. 31 N., R. 36 W., Valen¬ 
tine land district, State of Nebraska. The defendant made 
answer, demurrer to which was sustained, and, relator elect¬ 
ing to stand upon his demurrer, judgment was entered dis¬ 
charging the rule to show cause and dismissing the petition: 
hence this appeal. 

Shadrach Duer, an honorably discharged veteran of the 
civil war, was, on the 13th day of May, 1875, by reason of 
his military service and his having made homestead entry to 
the extent of 80 acres, entitled, under the provisions of sec¬ 
tion 2306 of the Revised Statutes of the United States, to 
make soldiers additional homestead entry for 80 acres of 
public land. (Record, folio 2.) 
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On said last-mentioned date he executed application to 
exercise such right for the full 80 acres of land, and delivered 
the same to Charles D. Gilmore (Record, folio 9, and Exhibit 
A, folio 9), at the same time executing and delivering to Gil¬ 
more power of attorney, with power of substitution and in 
terms irrevocable, authorizing the latter to locate such addi¬ 
tional homestead right and to sell the land located, said 
power reciting a consideration of $100 and the release by 
Duer to his said attorney of all claim to the proceeds of the 
sale or other disposition of the land located. (Record, 
folios 12-14.) 

On September 20, 1875, before any action was taken under 
or pursuant to said application executed by Duer on May 13, 
1875, and delivered by him to Gilmore, as aforesaid, Duer 
exercised his right of entry in person by the location of 40 
acres of land in the Iron ton (Missouri) land district, for 
which he received patent December 1, 1875. (Record, 
folios 2 and 20.) 

Under the construction then obtaining in the department 
such additional entry was held to exhaust the soldier entry- 
man’s right, notwithstanding it failed to cover land to the 
full extent of the difference between his original homestead 
(80 acres) and the 160 acres limited by section 2306. (Record, 
folios 3 and 16.) 

October 7, 1875, N. P. Chipman filed the application 
executed by Duer on May 13, 1875, at the Sacramento land 
office, Chipman being then a partner of Gilmore and having 
inserted in said application the description of a tract of land 
containing 80 acres (it not being averred that said transaction 
was, or purported to be, anything other than an application 
by Duer (Record, folio 3). Pursuant to the then holding of 
the Interior Department, that one entry under a soldiers’ 
additional right exhausted the privilege, this latter appli¬ 
cation was, on September 13, 1876, canceled (Record, folios 
3 and 16), upon the ground that the applicant had there¬ 
tofore exhausted his rignt by the entry made and allowed 
on September 20, 1875; the commissioner in his decision 
allowed sixty days in which to appeal therefrom (Record, 
folio 16), but nothing was done by Chipman or the succes¬ 
sors to whatever rights may have existed in him or Gil- 
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more for almost thirty-one years; i. e., until April 3, 1907. 
(Kecord, folio 5.) 

February 26, 1882, pursuant to the provisions of the act 
of June 16, 1880 (21 Stat., 287), authorizing repayment of 
fees, purchase money, and commissions paid on illegal and 
void entries, said Chipman filed application for and <m 
December 12, 1882, received repayment of, the fees and 
commissions paid on account of said California entry which 
had been canceled as aforesaid (Record, folios 3, 4, and 17) • 
in said application for repayment it was recited that Chipman 
had made the entry in the name of Shadrach Duer, having 
purchased the latter’s right from one M. J. Wine, in due 
course of business, and had located the same as the owner 
thereof, acting under supposed authority which appeared to 
nave been duly executed hy said Duer. (Record, folio 17.) 

May 18, 1896, it was decided, in the case of Webster v. 
Luther (163 U. S., 331) (contrary to the ruling and practice 
theretofore obtaining in the Interior Department), that the 
soldiers additional right was assignable, and, on February 12, 
1898, the Interior Department held (26 L. D., 122) that the 
right was not exhausted until the full quantity of land to 

which the soldier was entitled had been entered. (Record 
folios 3, 12, 17.) ' 

On September 7 1901, Duer assigned his unsatisfied ad¬ 
ditional right (amounting to 40 acres) to John King, and 
the latter, pursuant to application in that behalf, located 
the same upon 40 acres of land in the Haley (Idaho) land 
district, for which he received patent December 31, 1903. 
(Record, folios 3, 4, 12.) 

From December 12, 1882, the date of the repayment to 
him of the fees and commissions paid on the canceled entry, 
as aforesaid, until April 3, 1907, neither Chipman nor any 
other person did anything whatever in the way of asserting 
or attempting to assert any rights under or pursuant to the 
transaction of May 13, 1875; on said April 3, 1907, the 
relator, Walcott, as then holder by mesne assignments from 
Chipman, applied at the United States land office, at Valen¬ 
tine, Nebr., to enter 80 acres of land, which application was, 
on October 26, 1908 , rejected; on April 21 , 1909, the appli¬ 
cant relinquished his application as to one-half of the land 





described therein, and agreed to accept the balance in full 
satisfaction of the additional homestead right of Duer. 
(Record, folios 4, 5.) As just stated, the rejection covered 
the application for 80 acres, and the record shows no more 
than that this relinquishment and substitution last men¬ 
tioned were attempted on April 21, 1909, after such rejection 
on October 26, 1908. 

It thus appears by the complaint that Duer’s additional 
homestead right, to the full extent of 80 acres allowed him 
by law, had been entirely exhausted long prior to April 
3, 1907, when the relator attempted to make entry covering 
80 acres, as heretofore stated. 

Respondent answered, alleging that Chipman by non¬ 
action, by applying for refund of fees and commissions, and 
by failing to object to the application of Duer in person or 
to the application of King as Duer’s assignee, had assented 
to and acquiesced in the department’s determination that 
the attempted application of October 7,1875, was unauthor¬ 
ized and invalid (folios 29, 30); that neither Chipman nor 
any person for him or on his account or as his successor in 
interest, at any time between September 13, 1876, and April 
3, 1907 (more than thirty years), took any steps inconsistent 
with assent to and acquiescence in such cancellation of said 
application as invalid and unauthorized (folios 30, 31); that 
the power of attorney to Gilmore was revoked by Duer’s 
making application in person; that Chipman’s application 
for return of fees and his failure to pursue the Duer entry 
were notice to the department of acquiescence in and recog¬ 
nition of the right of revocation, and that Chipman aban¬ 
doned and disclaimed any rights under the power thus re¬ 
voked (folio 31). 

The answer admits the issuance of patent to King, cover¬ 
ing 40 acres, applied for on December 14,1901, as assignee of 
Duer, and alleges that no other application to enter under 
Duer’s right was then pending, and that the issuance of such 
patent exhausted Duer’s right (folios 31, 32). 

The filing of the application by relator on April 3,1907, for 
80 acres (which was denied October 26, 1908), and the relin¬ 
quishment on April 21, 1909 (after such denial), of part of 
the land covered thereby, and relator’s agreement to accept 
the remainder in full satisfaction, is also admitted (folio 32). 
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It denies that Chipman had no notice of the application 
filed by John King in 1901; that the act of John King in 
making application to locate the right of Duer and the sub¬ 
sequent acts of the Interior Department allowing the same 
were notorious and matters of public record of which the 
relator was chargeable with notice; that neither the relator 
nor his assignor took any steps to bring to the notice of the 
land department any claim to or interest in said additional 
right until more than eleven years had elapsed after the 
Supreme Court of the United States had decided, in the 
case of Webster v. Luther (163 U. S., 331), the soldiers’ 
additional right granted by section 2306 of the Revised 
Statutes to be a property right subject to sale and assign¬ 
ment, and not until nine years after the decision of the 
Interior Department in the case of C. W. Darling (26 L. D., 
198), holding that the additional right is not exhausted until 
the full quantity of land had been entered (folios 33, 34). 

Respondent further denied that he was chargeable with 
notice of ownership of any part of said right by the relator, 
or his assignor, at the time of the entry and patent to King; 
that, on the contrary, the only notice conveyed by the records 
of the Land Department was that the power of attorney 
executed by Duer in 1875, under which Chipman claimed, 
had been revoked, and that all right growing out of the 
same had been disclaimed by Chipman; and respondent 
averred that if the relator had any right growing out of the 
power of attorney executed by Chipman in 1875, after the 
entry made by Duer, such right was lost by the laches of 
himself and his assignor. (Record, folios 33, 34.) 

The eighth paragrapli of the answer is as follows: 

That in and by said application of N. P. Chipman for 
and the acceptance by him of the return of fees and com¬ 
missions, as aforesaid, and in and by the failure to object 
to the entries of said Shadrach Duer and said John King, 
as hereinabove set forth, and in and by the failure of 
said N. P. Chipman or any other person for him or on his 
behalf or as his successor in interest, to take any steps 
whatsoever looking to an assertion of any rights or sup¬ 
posed rights held by him or them, under or by virtue of 
said power of attorney from Shadrach Duer, to said 
N. P. Chipman, said N. P. Chipman did abandon and 
relinquish all claim to any rights whatsoever in or to the 






additional homestead right of said Shadrach Duer, either 
under or by virtue of the said power of attorney to him, 
the said X. P. Chipman, or otherwise, and that the offi¬ 
cers of the Department of the Interior of the United 
States did act upon the said application of the said John 
King, in reliance upon the said assent and acquiescence 
of the said X. P. Chipman and abandonment by him, as 
aforesaid. (Record, folios 32, 33.) 

The relator demurred generally to the answer and trav¬ 
ersed the averment that the application and entry of King 
were notorious acts and matters of public record, of which 
the relator was chargeable with notice. (Record, folio 36.) 
Respondent contends— 

First. That the power executed by Duer to Gilmore did 
not constitute a transfer of Duer's additional homestead 
right. 

Second. That said power was confined to a particular 
tract, and that mandamus is not available to compel its 
application to another and different tract. 

Third. That Duer had the power {at his own peril as to 
personal accountability) to violate the contract with Gil¬ 
more , which was succeeded to by Chipman, and this he did 
effectively and revoked the power by his personal location 
made September 20 , 1875 , and by the further location of 
King as assignee of Duer made July ljj, 1903. 

Fourth. That Chipman , by applying for and receiving 
on December 12, 1882, repayment of the fees and commis¬ 
sions jmid to the Government on account of his attempted 
location oj the 80 acres of land described in the power to 
Gilmore, acquiesced in and accepted as correct the ruling 
of the department, which he now claims to be erroneous. 

Fifth. That Chipman's assent to the rejection of the 
attempted location on October 7,1875, as unauthorized and 
invalid, the failure of plaintiff and his predecessors in in¬ 
terest for more than twenty years to assert any claim by 
reason of the alleged assignment by Duer to Gilmore, and for 
more than ten years to assert any claim pursuant to the deci¬ 
sion of the Supreme Court in Webster v. Luther, or the 
changed ruling of the department, justified the Government 
in assuming that such claim had been abandoned and its 
former attitude in reference thereto as having been acqui¬ 
esced in, and warranted it in acting pursuant to such as¬ 
sumption; that the Government having so acted, plaintiff 
is estopped to assume a contrary attitude in this litigation. 



First. That the power executed by Duer to Gil¬ 
more DID NOT CONSTITUTE A TRANSFER OF DuER’s ADDI¬ 
TIONAL HOMESTEAD RIGHT. 

Prior to the decision of the Supreme Court in 1896 in the 
case of Webster v. Luther (supra), the Land Department held 
that the soldiers’ additional right granted by section 2306 of 
the Revised Statutes was not assignable, and could be located 
only by the soldier and for his own benefit. For the purpose 
of evading this ruling powers of attorney were given by those 
owning rights, authorizing the location thereof, and the sale 
of the land thus located, but, for obvious reasons, no notice 
was ever given of the existence of such powers. The loca¬ 
tion of the right upon the tract of land and subsequent sale 
under the power of attorney 4 would operate to transfer the 
land located, notwithstanding the right itself might not be 
assignable. 

There is nothing in the record, except an averment in the 
complaint, which is inconsistent with the instrument itself set 
forth as an exhibit, to show that the power of attorney given 
to Gilmore was intended to operate as a transfer of the right. 
Indeed, had there been any such evidence at the time of its 
presentation to the Land Department, the claim would have 
been rejected on that account alone, because the department 
held at that time that the right was not assignable. The 
parties acted in the light of that attitude; consequently, the 
instrument was not intended to and could not under that 
ruling attach to the soldiers’ right itself, but only to the sub¬ 
ject matter resulting from the exercise thereof, hence the 
situation of the parties comes clearly within the ruling an¬ 
nounced in Taylor v. Burns (203 U. S., 120-126), where the 
court said: 

It was not a power of attorney coupled with an inter¬ 
est. But the phrase “coupled with an interest,” is not 
meant an interest in the exercise of the power, but an 
interest in the property on which the power is to operate. 
(Hunt v. Rousmanier’s administrators , 8 Wheat., 174.) 
* * * It was an interest in the exercise of the power 
and not an interest in the property upon which the power 
was to operate. 




Having under consideration the effect of powers of attor¬ 
ney to locate and sell the land located, granted to Sioux 
half-breed Indians by the act of July 17, 1854 (10 Stat., 304), 
the Supreme Court of the United States has held that the 
execution of such a power does not constitute a transfer of 
the scrip as such. The court referred to and approved the 
decisions of the Supreme Court of the State of Minnesota in 
the cases of Gilbert v. Thompson (14 Minn., 544), and Thomp¬ 
son v. Myrick (20 Minn., 205), and said: 

The power of attorney, however, was given full legal 
effect as authority to sell the land located. It is true 
the court excluded parol evidence of an intention to 
transfer the scrip. But why? Manifestly, because the 
transactions did not constitute a transfer of the scrip 
as such and their legal character could not be destroved 
by parol proofs that they were intended to be some¬ 
thing else. In other words, the court decided that 
the transactions were intended as a conveyance of the 
land and represented that intention and could not be 
shown to be a transfer of the scrip. (See p. 616.) 
Midway Co. v. Eaton , 183 U. S., 602.) 

In that case the powers were similar to the one involved 
herein, namely, to locate the scrip and sell the land located. 
There the law was plain that the right or scrip itself was 
not assignable, and the court held that, while the location 
and sale of the land under such power would operate as a 
transfer of the land when located, it was not in violation 
of the act which declared the scrip itself to be not assignable. 

So in this case, under the ruling then in force the soldiers' 
additional right was held to be not assignable, and in order 
to evade that ruling the right was located under powers of 
attorney authorizing the agent to locate the right and sell 
the land. But, as held by the courts in the case cited, the 
power must be given its legal effect, and parol evidence is 
not admissible to alter or contradict it. 

See also for a case involving power in precisely the same 
terms as the one in the instant case, Douglas v. DeLaittre 
(55 Fed., 873). ( Freeman v. Rahn , 58 Cal., 111-115.) 

The Texas cases cited by appellant are inconsistent with 
the case of Midway v. Eaton (supra), and can not be here 
regarded as authority. 
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Second. Said power was confined to a particular 

TRACT AND MANDAMUS IS NOT AVAILABLE TO COMPEL ITS 
APPLICATION TO ANOTHER AND DIFFERENT TRACT. 

The only information communicated to the department 
as to the relations between Chipman and Duer was by means 
of the application signed by the latter, and filed at the Sacra¬ 
mento land office, to locate a specific tract of land, the de¬ 
scription of which was inserted in the power delivered to 
Gilmore; the power of substitution in the latter instrument 
was not as to the land to be located, but was confined to 
changing the repository of the authority; the power of sale 
and to appropriate the proceeds thereof did not authorize 
a sale of the soldier’s right, but was limited to the lands to 
be located by the exercise, in the soldier’s name, of that right. 
The instrument was, therefore, special; that is, a limited 
authority to locate a described tract; when filed in the Land 
Department this paper, if notice of anything, constituted 
notice of nothing more than appeared upon its face, to wit, 
that Gilmore was authorized to locate the right upon a cer¬ 
tain tract of land. 


Third. That Duer had the power (at his own peril 

AS TO PERSONAL ACCOUNTABILITY) TO VIOLATE THE CON¬ 
TRACT with Gilmore, which was succeeded to by 
Chipman, and this he did effectively, and revoked 

THE POWER by HIS PERSONAL LOCATION MADE SEPTEMBER 
20, 1875, AND BY THE FURTHER LOCATION OF KlNG AS 
ASSIGNEE OF DUER MADE JULY 14, 1903. 

A distinction is to be noted between a principal’s 
power to revoke his agent’s authority and his right to 
revoke it. Although, as has been stated, he has the 
undoubted power, so far as the agency is executory, to 
revoke the agent s authority, it by no means follows that 
he has always a right to do so, since the contract of 
agency may provide otherwise. Accordingly, if he 
revokes the agency in violation of the contract, he 
ecomes liable to the agent for the damages caused 
thereby. However, it should be observed in this con¬ 
nection that the agent is limited to his action for dam¬ 
ages; the courts will not specifically enforce the contract 
against the prmcipal. (31 Cvc., p. 1300.) 

It is, of course, true as a rule of the law of agency that 
where an agency is created, coupled with an interest, 







while the principal may revoke the agency at any time, 
he can do so subject only to the resulting liability of 
paying the agent any damages by reason of the termi¬ 
nation of the agency contrary to the terms of the con¬ 
tract creating it. 

Milligan v. Owen (Iowa), 98 N. W., 792. 

Love v. Simms , 9 Wheat., 515-525. 

The Land Department had no notice even of the existence 
of the special power in the hands of Gilmore or Chipman 
when, on September 20, 1875, Duer personally located his 
soldier’s additional right on 40 acres of land in Missouri, and 
that location was accordingly allowed. L T nder the ruling 
then in force, notwithstanding such location involved a less 
quantity of land than the soldier was entitled to enter, the 
department held that it exhausted Duer’s right; consequently, 
under that holding Duer thereby effectually revoked the out¬ 
standing power of attorney to Gilmore by destroying the sub¬ 
ject-matter on which it was to operate, and when the location 
of 80 acres in California was attempted, it was, on September 
13,1876, rejected, the attorney in fact making no objection or 
protest against, and refusing to avail himself of the suggested 
right of appeal from such action; on the contrary, the latter, 
on February 26, 1881, five years thereafter, successfully 
made demand for refund of the fees and commissions paid 
on the California location, assigning as the basis thereof 
that the location had been “found to be fraudulent and void,” 
thus effectively clinching his assent to and acquiescence in 
the judgment of the Land Department. 

By the regulations in force on July 14, 1903, when the 
location was made by King as Duer’s assignee, it was pro¬ 
vided that “the applicant must furnish * * * the 

affidavit of the soldier that he has in no other manner 
exercised his homestead right than by making the original 
entry * * *. Affidavits to establish the material'facts 

necessary to the proof of the existence of the right in the 
applicant * * * may be executed * * Neces¬ 

sarily an affidavit showing the right in the applicant would 
be inconsistent with the existence of another assignee of 
the same right, and w r hen that location w r as allowed the 
Government had not only the long acquiescence of Chip- 
man, but sworn statements showing that King was properly 
entitled to make such location. 
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Fourth. That Chipman, by applying for and re¬ 
ceiving on December 12, 1882, repayment of the 

FEES AND COMMISSIONS PAID TO THE GOVERNMENT ON 
ACCOUNT OF HIS ATTEMPTED LOCATION OF THE 80 ACRES 
OF LAND DESCRIBED IN THE POWER TO GlLMORE, ACQUI¬ 
ESCED IN AND ACCEPTED AS CORRECT THE RULING OF THE 
DEPARTMENT, WHICH HE NOW CLAIMS TO BE ERRONEOUS. 

Four years after the rejection of the application of Duer, 
filed by Chipman at the Sacramento land office, Congress 
passed an act providing for the repayment of fees and com¬ 
missions paid upon locations of so-called “ soldiers’ addi¬ 
tional homestead claims, which, after location, were 
“found to be fraudulent and void” (21 Stat., 287), and in 
1882 Chipman filed demand thereunder for repayment of 
moneys expended on the Duer claim, alleging said location 
to have been 41 found to be fraudulent and void and the 

entry or location made thereon canceled.” (Record 
folio 17.) 

Referring to said location, the Commissioner of the Gen¬ 
eral Land Office said that the same was “held for cancel¬ 
lation for the reason that the party (Duer) had already 
exhausted his rights” by the location made September 20, 
1875, and the local officers were directed to advise Duer 
that he would be allowed sixty days in which to appeal. 

The rejection of application to enter under this special 
power, if erroneous, gave to the person injuriously affected 
the right of redress, which he could pursue or not; the 
commissioner, however, could not presume that his action, 
undisturbed by appeal, and which he considered correct, 
was erroneous, nor could the department presume that a 
power to locate a particular tract of land in California would 
thereafter be presented as authority to enter another tract 
in Nebraska. Chipman did not appeal, and thereby, as 
well as by accepting repayment of said fees and commis¬ 
sions, he acquiesced in the ruling of the department that 
Duer's right had become exhausted and that no right 
existed by reason of the Duer-Gilmore transaction. 

Appellant contends that by filing claim for reimburse¬ 
ment, as heretofore set forth, Chipman put the department 
on notice that Duer had transferred his right to appellant’s 



predecessor, and, as a consequence, that the allowance of 
any location inconsistent therewith was at the Govern¬ 
ment s peril. The claim filed by Chipman, however, con¬ 
tained nothing more than a recital that he had purchased 
Duer’s right from M. J. Wine, and had located the same 
under supposed authorityit was notice of nothing more 
than the expression of a doubt on Chipman’s part as to the 
effectiveness of the right which he supposed he had; but it 
^as not such notice to the officers of the department as that 
the latter, even twenty-five years later, must act at their 
peril and the peril of the Government upon any assertion 
of the right by another. 

Fifth. That Chipman’s assent to the rejection of 
THE ATTEMPTED LOCATION ON OCTOBER 7, 1875, AS UNAU¬ 
THORIZED AND INVALID, THE FAILURE OF PLAINTIFF AND HIS 
PREDECESSORS IN INTEREST FOR MORE THAN TWENTY YEARS 
TO ASSERT ANY CLAIM BY REASON OF THE ALLEGED ASSIGN¬ 
MENT by Duer to Gilmore, and for more than ten years 

TO ASSERT ANY CLAIM PURSUANT TO THE DECISION OF THE 

Supreme Court in Webster v . Luther, or the changed 

RULING OF THE DEPARTMENT, JUSTIFIED THE GOVERNMENT 
IN ASSU5IING THAT SUCH CLAIM HAD BEEN ABANDONED AND 
ITS FORMER ATTITUDE IN REFERENCE THERETO AS HAVING 
BEEN ACQUIESCED IN AND WARRANTED IT IN ACTING PURSU¬ 
ANT TO SUCH ASSUMPTION; THAT THE GOVERNMENT HAVING 
SO ACTED, PLAINTIFF IS ESTOPPED TO ASSUME THE CONTRARY 
ATTITUDE IN THIS LITIGATION. 

On this branch of the case we consider it immaterial 
whether the transaction between Duer and Gilmore consti¬ 
tuted a sale or transfer of Duer's right or not. 

When Duer’s application filed by Chipman was denied 
because of previous exercise of the right of entry, Chipman 
had, as heretofore stated, opportunity to secure complete 
redress against Duer by proceeding for the recovery of the 
land located by the latter, and against the Government by 
appeal from the decision as therein suggested. He did 
neither. 

Suppose that he were, at this late day, after standing by 
for more than thirty years, to attempt to have it declared 



that Duer’s title to the 40 acres located by him in person 
was impressed with a trust by reason of the violation of the 
Gilmore transaction; manifestly, he would have no status 
as a litigant even assuming the documents delivered to Gil¬ 
more constituted an absolute transfer of title as between 
the two. 

It appears that nineteen years and three months 
were suffered to elapse before any application was 
made for the execution of the trust. * * * No 
reason is assigned, for this delay, nor is it alleged to have 
been occasioned in any degree by obstacles thrown in 
the way by the appellant. As the record stands, it 
would seem to have been the result of mere negligence 
and laches. * * * There must be conscience, good 
faith, and reasonable diligence to call into action the 
powers of the court. * * * The rule upon this sub¬ 
ject must be considered as settled by the decision of 
this court in the case of Piatt v. Vattier (9 Pet., 416); 
and that nothing can call a court of chancery into 
activity but conscience, good faith, and reasonable 
diligence; and where these are wanting, the court is 
passive, and does nothing; and, therefore, from the 
beginning of equity jurisdiction, there was always a 
limitation of suit in that court. 

McKnight v. Taylor , 1 How., 162-167, 168. 

While some delay in the assertion of a right is always 
an essential element of laches, unreasonable delay alone, 
independently of any statute of limitations, will often 
operate as a bar to relief. 

16 Cyc., 152. 

* * * Courts of equity act upon their own inherent 
doctrine of discouraging, for the peace of society, anti¬ 
quated demands, refuse to interfere where there has 
been gross laches in prosecuting the claim, or long 
acquiescence in the assertion of adverse rights. Long 
acquiescence and laches by parties out of possession are 
productive of much hardship and injustice to others, 
and can not be excused but by showing some actual 
hinderance or impediment, caused by the fraud or con¬ 
cealment of the parties in possession, which will appeal 
to the conscience of the chancellor. 

Badger v. Badger , 2 Wall.; 69 U. S., 87, 94. 



So, also, in the case of Moran v. Horsley (178 U. S., 205), 
the same court said: 

One who, having an inchoate right to property, 
abandons it for fourteen years, permits others to acquire 
apparent title, and deal with it as theirs, and as though 
he had no right, does not appeal to the favorable con¬ 
sideration of a court of equity. * * * A neglected 
right, if neglected too long, must be treated as an 
abandoned right which no court will enforce. * * * 
There always comes a time when the best of rights will 

bv reason of neglect, pass beyond the protective reach 
of the hands of equity. * * * 

When the Duer application, filed at Sacramento, was re¬ 
jected in 1875, it was the duty of plaintiff’s predecessor in 
interest to appeal from the commissioner’s decision. Had 
he done this and been defeated, precisely the same remedy 
would have been open to him which he attempts to assert 
here, in other words, this is not the assertion of a new 
right, or an attempt to redress a modern injury, but an 
effort to revive a right whose original creation was clouded 
in obscurity and which has become defunct through the 
lapse of almost a third of a century. 

The rule as to vigilance in pursuit of remedy by man¬ 
damus is much more stringent than that governing equitable 
remedies. 

The courts require those who would avail themselves 
of the assistance of this writ to be prompt in demanding 
the enforcement of their rights. By lapse of time the 
necessary evidence is lost, and third parties may acquire 
nghts growing out of the existing state of affairs. 

VY here the parties have been guilty of unreasonable delay 
m applying for this writ, the courts have not hesitated to 
refuse such relief, unless the delay was accounted for to 
their satisfaction. 

Merrill on Mandamus, section 87. 

Avery v. Krakow , 73 Mich., 622. 

The writ of mandamus is discretionary, and in my 
opinion it should not be granted in a case like the present 
where no effort is made to excuse the delay other than 
the relator insisting upon strict legal right. 

The action of the corporation and 'of its secretary 

I ,, ma> ; have l>een arbitrary and illegal, but 
clearly the relator could accept such action, and there 
must be some period of time which a knowledge of the 
facts and acquiescence therein would by all be conceded 
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as sufficient ground upon which to deny a discretionary 
remedy like the one sought for in the present case. 
Bostwick v. City of Detroit, 49 Mich., 513, 514. 

If the claims in question were ever tenable on man¬ 
damus, they arose more than ten years before the appli¬ 
cation, and the relator was then as well informed of their 
existence as he is now. * * * As respects this 
remedy, the demands have become stale, and public 
policy is against extending it to such cases. 

In a case in the State of New York, where the delav 
was only for a year, the supreme court refused the 
writ. They said: u Here has been a delay of a year 
since the happening of the errors complained of, and the 
fact of the party's having been advised that his remedy 
was by writ of error, furnishes no excuse. This court 
will not by mandamus disturb proceedings in which 
parties have so long acquiesced." 

People v. Seneca , Com. Pleas, 2 Wend., 264. 

Walcott v. Mayor of Jackson , 51 Mich., 249-251. 

It would be utterly impossible for the Interior Department 
of the Government to administer the soldiers' additional 
homestead law if parties claiming an interest, such as is 
claimed by the appellant in this case, can be heard after so 
great a lapse of time to assert such a right as this. 

The judgment of the supreme court of the District was 
correct and should be affirmed. 

Respectfully submitted. 

Oscar Lawler, 
Assistant Attorney-General. 

F. W. Clements, 

First Assistant Attorney. 

S. W. Williams, 
Assistant Attorney. 
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Pfcsss o» Byron S. Adams, Washington, D. C. 









IN THE 


dUutrtnf AppralH.fiifitrirtnf (HnUimlHa 


April Term, 1910. 


The United States, ex rel., 

Francis M. Walcott, Appellant , 
vs. 

Richard A. Ballinger, 

Secretary of the Interior. 


>No. 2122. 


REPLY BRIEF FOR APPELLANT. 


In the brief filed on behalf of the appellee no mention is 
made of the objections, urged in the court below, that the 
court is without jurisdiction; that Chipman had presump¬ 
tive notice of the application of King; and that the Depart¬ 
ment, irrespective of what Chipman’s rights may be, has 
exhausted its power by granting to Duer and his assigns 
160 acres of land. We assume, therefore, that these con¬ 
tentions are abandoned. 

On pages 3 and 4 of their brief counsel for appellee have 
erred in stating that the record shows only the department’s 
rejection of Walcott’s application for 80 acres on October 
26, 1908, and his subsequent relinquishment, April 21, 1909, 


of 40 acres of said application. Walcott’s petition distinctly 
alleges (Record, p. 4) the final rejection of his application 
by the Department on June 29, 1909, and a certified copy 

of said decision is attached to the petition as “Exhibit D” 
(Record, p. 10.) 

To support the contention that the power to sell executed 
by Duer was not an assignment of his additional right, 
appellee relies upon two Minnesota cases and that of Mid¬ 
way Co. vs. Eaton, 183 U. S., 602. On page 
611 of this last decision the Supreme Court sets 
out the power in one of the Minnesota cases referred 
to, and an examination of the record shows the power 
in the Midway case to be almost identical. It is a 
simple power to sell land, under which the attorney was 
compelled to account to his principal for the proceeds of 
the sale—similar to one that would be given by an owner 
to a real estate agent. It was a totally different instru¬ 
ment from that given by Duer, for under the latter all 
claim to the proceeds of the sale was expressly relin¬ 
quished to the attorney and he was relieved from all ac¬ 
countability. 

Nor are the cases of Douglas vs. DeLaittre (55 Fed., 
873) and Freeman vs. Rahn (58 Cal., Ill), in point. The 
decision in the latter case was based wholly on the State 
probate laws. The former was a case in which the grantee 
under a power similar to the Duer power conveyed, as at¬ 
torney in fact for the grantor, the land covered by 
the power for a valuable consideration, and deed was 
duly recorded. Some years later, in fraud of his former 
conveyance, this attorney in fact gave a personal quit claim 
deed for the land to the plaintiff, who thereupon attempted 
to eject the owner holding under the first deed. Naturally 
the court declined to allow the fraud to prevail. 

Such a power as Duer gave was, as has always, and cor¬ 
rectly, been held by the Department, not merely a power 



to sell land, but also a transfer and assignment of the ad¬ 
ditional homestead right. In the case of John M. Rankin, 
30 L. D., 486, where the additional right of one Estes had 
been partly exhausted by an entry under a power similar to 
the Duer power, and Rankin, as assignee of such attorney 
in fact, claimed ownership of the unused portion, Secre¬ 
tary Hitchcock said: 

“It is thus evident, from an inspection of the papers 
* * * that Estes applied to enter no particular 

land, but delivered with his foregoing power of at¬ 
torney a blank application to be filled up as the holder 
of the power might elect. The holder might have filled 
it for lands amounting to the full right of 120 acres. 
It is also clear, from the fact that the application itself 
then contained no description of lands, and the fur¬ 
ther fact that in the usual course of such transactions 
at that time this power of attorney was itself blank, 
that the description of lands and name of the attorney 
in fact were not at that time contained in the power.” 

“Manifestly what Estes and the purchaser had in 
view was no particular land identified by description, 
but the right itself, which was to be exercised by the 
purchaser or holder to his own use and benefit, but in 
the name of the grantor.” * * * 

“It must be held, therefore, that Estes, by the papers 
executed, sold and assigned his right and vested the 
grantee of his power with full ownership thereof.” 

In the case at bar Walcott alleges in his petition (Record, 
p. 2) that the power and application of Duer were executed 
and delivered in blank as to description of land, making the 
case similar in all respects to the Rankin case, and these 
allegations are not questioned in the answer of the re^ 
spondent (Record, p. 15). 

In the case of F. W. McReynolds, 33 L. D., 243, where 
a soldier had transferred his additional right by means of 
a power similar to the Duer power (in the entry wherewith 





the right had not been wholly exhausted), and had later 
attempted to personally assign the unused portion thereof, 
the Department held: 

“The device of powers of attorney to locate and 
sell and convey the land was the means by which con¬ 
tracts of assignment were effected while express as¬ 
signments were not recognized. * * * The subse- 

• . -. . dier was but his construe- 

tion of his former contract, and could not be entitled 
to control or limit it.” 

And referring to another similar power, under which 
ownership of an additional right was claimed, the Depart¬ 
ment, in the case of F. W. McReynolds, 37 L. D., 104, 
said : 

“This instrument operated as an absolute sale and 
assignment of the soldier’s additional homestead right, 
vesting in Chipman and his assigns whatever right 
title and interest the widow of the soldier may have 
possessed, with power to use the name of the assignor 
in the location of the right, and the sale of the land 
located thereunder. Thereafter Mrs. Barbour (the 
grantor of the power) had no right, title or interest 
either m the additional right or the land.” 

Walcott, in purchasing the Duer additional right based 
on his power to sell executed in 1875. had a perfect right 
to rely on the Departmental construction which had been 
placed on such powers by an unbroken line of decisions 
for more than thirty years. He should be protected in such 
purchase, and the defendant should be estopped from deny¬ 
ing that said power was a transfer of the right. 

A very recent decision of the Land Department illustrates 
clearly the difference between powers to sell such as that 

in the Midway vs. Eaton case, and that given by Duer. The 
Department said: 




“A mere power of attorney to locate an additional 
right and to sell the land located therewith does not 
vest the attorney in fact with any right except as agent 
for his principal, and if the soldier dies before the 
location of the right under such powers they would 
be revoked by the death of the soldier and the right 
would remain as an asset of his estate.” 

“If, however, there is a disclaimer by the maker of 
the power of all right to, or interest in the proceeds of 
the sale, in consideration of a cash payment to the 
soldier, as in the case of John M. Rankin (30 L. D., 
486), it is a sale and assignment of the right which 
divests the soldier of all his right, title and interest 
and vests the same in his assignee with power to sell 
and assign the right to others.” 

D. N. Clark, 37 L. D., 116 and 264. 

The contention that Duer could and did revoke his power 
to sell, upon which much reliance is placed by appellee, is 
not only directly opposed to the doctrine of the U. S. Su¬ 
preme Court as laid down by Chief Justice Marshall in 
Hunt vs. Rousmanier, 8 Wheaton, 174, but is not supported 
by the cases cited. The case of Milligan vs. Owen, 98 N. 
^ ^92, was one in which a real estate broker sued for 
damages resulting from loss of commissions caused by 
revocation of an agency which was claimed to have been 
given to sell certain real estate. While the language quoted 
is used, it is misleading when separated from its context, 
as it has relation wholly to the facts just stated. And 
the case of Love vs. Simms, 9 Wheat., 515, was one arising 
under the registry laws of Tennessee, and the court’s 
decision was based on those laws. The power was a simple 
power to sell, as in the Midway case, and the decision can 
have no possible bearing on the questions raised here. And 
the quotation from “Cyc.” is taken from the chapter on 
“Principal and Agent,” devoted to the relations between 
owners of property and real estate brokers, etc. In the 



preceding chapter, devoted to “Powers,” a full discussion 
of the subject will be found. We quote: 


“A mere naked power is revocable at the will of the 
donor or grantor; but when a power is coupled with 
an interest, or is given for a valuable consideration, 
it is irrevocable.” 31 Cyc., 1051. 

“A naked power of sale vests no interest in the sub¬ 
ject-matter in the donee. But when the instrument 
creating the power manifests an intention that the 
r donee shall have all the beneficial interests in the prop- 
ert y>2t vests the title in him.” Citing Travis Co. vs. 
Christian (Tex. Civ. App., 1892, 21 S. W., 119), 31 
Cyc* 109L ♦ 

In conclusiQp, it is submitted, that the original error of the 
Department in rejecting Chipman’s application to use the 
Duer right in 1875; the absence of any statutory limita¬ 
tion as to when an additional homestead right must be 
exercised; the absence of any law authorizing the register- 
ing in, or giving notice to, the Department of transfers of 
such rights, and the total failure of the Department to 
remedy this situation by rule or regulation, takes this 
case out of that class in which laches may be charged. 

CHARLES A. KEIGWIN, 

F. W. McREYNOLDS, 

Attorneys for Relator. 





